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BEFORE TIlE ILLINOIS I’OLLlJTION CONTROL BOAR!)

MIDWEST GENERATION, LLC,
POWERTON GENERATING STATION,

)
Petitioner,

)
v. ) PCB ________________

(Permit Appeal — Air)
ILLINOiS ENVIRONMENTAL
PROTECTION AGENCY,

)
Respondent. )

NOTICE OF FILING

To: Pollution ControlBoard, Attn: Clerk Division of Legal Counsel
JamesR. ThompsonCenter Illinois EnvironmentalProtectionAgency
100W. Randolph 1021 North GrandAvenue,East
Suite 11-500 P.O. Box 19276
Chicago,Illinois 60601 Springfield,Illinois 62794-9276

PLEASE TAKE NOTICE that I havetoday filed with the Office of the Clerkof the
Pollution controlBoardthe original andnine copiesofthe Appeal of CAAPP Permit of
MidwestGeneration,LLC, PowertonGeneratingStation andthe Appearancesof Sheldon
A. Zahel,KathleenC. Bassi,StephenJ. Bonebrake,JoshuaR. More, andKavita M. Patel,copies
of whichareherewithservedupon you.

KathleenC. Bassi

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenJ. Bonebrake
JoshuaR, More
Kavita M. Pate1
SCuFFHARDIN, LLP
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE THE ILLINOIS POLLUTION CONTROL BOAR!)

MEl) WEST GENERATION, LLC,
POWERTONGENERATINGSTATION,

)
Petitioner,

)
v. ) PCB ___________

(Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL
PROTECTION ACENCY,

)
Respondent. )

APPEARANCE

1 herebyfile my appearancein this proceeding,on behalfof Midwest Generation,LLC.
PowertonGeneratingStation.

~lecn~,Bassi~

Dated: November2, 2005

SheldonA. Zabel
KathleenC, Bassi
Stephen3. Bonebrake
JoshuaR. More
KavitaM. Patel
SCHIFF1-1ARDIN, LLP
6600SearsTower
233 SouthWacker Drive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE l’HE ILLINOIS POLLU’l’ION CONTROL ROARI)

MIDWEST GENERATION, LLC,
POWERTON GENERATING STATION,

Petitioner, )
)

v. ) PCB __________

(Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

)
Respondent.

APPEARANCE

I herebyfile my appearancein this proceeding,on behalfof MidwestGeneration,LLC,
PowertonGeneratingStation.

(1 .~ -

--

/SxethenJ, Bonebrake

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
Stephen3. Bonebrake
JoshuaR. More
Kavita M. Patel
SCI 11FF HARDIN, LLP
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORETilE ILLINOIS POLLUTION CONTROL BOARI)

MIDWEST GENERATION, LLC,
POWERTON GENERATING STATION,

)
Petitioner,

)
v. ) PCI) ______________

(Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent. )

APPEARANCE

I herebyfile my appearancein this proceeding,on behalfof Midwest Generation,LLC.
PowertonGeneratingStation.

JoshuaR. More

Dated: November2, 2005

SheldonA. Zahel
KathleenC. Bassi
StephenJ. Bonebrake
JoshuaR. More
Kavita M. Patel
SCHIFFHARDIN, LLP
6600SearsTower
233 SouthWacker Drive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE: TFIE ILLINOIS POLLLTION CONTROL BOARD

MIDWEST GENERATION, LLC, )
POWERTON GENERATING STATION,

)
Petitioner, )

)
PCI) ____________

) (Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY,

Respondent. )

APPEARANCE

I hereby tile my appearancein thisproceeding.on behalfof Midwest Generation.LLC,
PowertonGeneratingStation.

~XbL~
Kavita Ni. Patel

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenJ. Bonebrake
JoshuaIC More
Kavita M. Patel
SCHIFFHARDIN, LLP
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE TIlE ILLINOIS POLLUTION CONTROL BOARD

MIDWEST GENERATION, LLC,
POWERTON GENERATING STATION,

Petitioner,

V

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

)
)
)

) PCI) ____________

(Permit Appeal — Air)

)

)

CERTIFICATE OF SERVICE

1, the undersigned,certify that I haveservedthe attachedAppealof CAAPP Permit of
Midwest Generation,LLC, Powerlon GeneratingStationandAppearancesof SheldonA.
Zabel,KathleenC. Bassi,Stephen1. Bonebrake,Joshuait. More, aM K’avita M. Patel,

by electronicdelivery upon the following
person:

PollutionControl Board, Attn: Clerk
JamesR. ThompsonCenter
100 W. Randolph
Suite 11-500
Chicago,Illinois 60601

KathleenC. Bassi

Dated: November2, 2005

andby electronicandfirst classmail upon
the following person:

Division of Legal Counsel
liii nois EnvironmentalProtectionAgency

1 021 North GrandAvenue,East
l’,O. Box 19276
Springfield,Illinois 62794-9276

SheldonA. Zabel
Kathleen C. Bassi
Stephen J. Bonebrake
Joshua R. More
Kavita M. Patel
SCHIFFHARDIN, LIP
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE:TIlE ILLINOIS POLLUTION CONTROL BOAR!)

MIDWEST GENERATION, LLC,
POWERTON GENERATING STATION,

)
Petitioner, )

)
V. ) PCB ____________

(Permit Appeal —Air)
ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

)
Respondent. )

APPEARANCE

I herebyfile my appearancein this proceeding.on behalfof MidwestGeneration,LLC.
PowertonGeneratingStation.

7/2 I

~ I~k~1// ___

Sheldon A. Label

Dated: November2. 2005

SheldonA. Zabel
KathleenC. Bassi
StephenA. Bonebrake
JoshuaR. More
Kavita M. l’atel
SCHIFFHARDIN. LLP
6600 SearsTower
233 SouthWackerDrive
Chicago, Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARI)

MIDWEST GENERATION, LLC,
POWERTON GENERATING STATION,

)
Petitioner, )

)
V. ) PCB _____________

(Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

)
Respondent.

APPEAL OF CAAPP PERMIT

NOW COMESPetitioner, MIDWEST GENERAI’ION, LLC. POWLiICFON

GENERATING STATION (‘Petitioner,” “Powerton,”or “Midwest Generation”),pursuantto

Section40.2 of the Illinois EnvironmentalProtectionAct (“Act”) (415 ILCS 5/40.2) and35

Ill.Adm,Code § 105.300ci seq.,and requestsa hearing beforethe Board to contestthe decisions

containedin the permit issuedto Petitioneron September29, 2005,underthe CleanAir Act

Permit Program(“CAAPP” or “Title V”) set forth at Section39.5 of the Act (415 ILCS 5/39.5).

in supportof its Petition,Petitionerstatesas follows:

I. BACKGROUND
(35 !II.Adm.Code § 105.304(a))

I. On NovemberiS, 1990,CongressamendedtheCleanAir Act (42 U.S.C.

§~7401-7671q)andincludedin the amendmentsat Title V arequirementfor a national

operatingpermit program. The Title V programwas to be implementedby stateswith approved

programs, Illinois’ Title V program,the CAAPP, was fully andfinally approvedby the U.S.

EnvironmentalProtectionAgency(“USEPA”) on December4, 2001 (66 Fed.Reg.72946). The

Illinois EnvironmentalProtectionAgency (“Agency”) hashadthe authorityto issueCAAI~P
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permits sinceat leastMarch 7. 995. whenthe statewas grantedinterim approvalof its CAAPP

(60 Fed.Reg.12478). Illinois’ Title V programis set forth at Section39.5 of the Act, 35

lll.Adm.Code201.SubpartF, and 35 Ill.Adm.CodePart270.

2. The PowcrtonGeneratingStation(“Powerton”or the “Station”), AgencyID. NC).

17980IAAA, is an electricgeneratingstationownedby Midwest Generation,LLC, andoperated

by Midwest Generation,LLC — Powerton(ieneratingStation, The Powertonelectrical

generatingunits (“EGUs”) went online between1972 and 1975. The PowetionGenerating

Stationis locatedat 13082 EastManito Road,Pekin,‘fazcwell County, Illinois 61554-8587,

within the Chicagoozoneand PM2.5 nonattainmentareas. Powertonis an intermediateload

plant andcangenerateapproximately 1697 megawatts.MidwestGenerationemploys 190

peopleat the PowertonGeneratingStation.

3. Midwest Generationoperatesfourcoal-fired boilersandan auxiliary boiler at

Powcrtonthat havethe capability to fire at variousmodesthat includethe combinationof coal,

natural gas,andlor fuel oil as their principal fuels. In addition, the boilers fire naturalgas or fuel

oil as auxiliary fuel duringstartupand for flame stabilization. Certainalternativefuels, suchas

usedoils generatedon-site,maybe utilized as well. Powertonalsooperatesassociatedcoal

handling,coal processing,andashhandlingactivities.. Finally, thereis a 1500-gallongasoline

tank locatedat Powerton,to providefuel for Stationvehicles,

4. Powertonis a majorsourcesubjectto Title V. The EGUsat Powertonaresubject

to bothof Illinois’ NOx reductionprograms: the“0.25 averaging”programat 35 Ill.Adm.Code

217.SubpartsV andthe “NOx tradingprogram”or “NOx SIPcall” at 35 Ill.Adm.Code

217.Suhpart\V. Powertonis subjectto the federalAcid RainProgramat Title IV of the Clean

Air Act and was issueda PhaseII Acid RainPermiton March 18, 2005.

Particulatematterless than 2.5 micronsin aerodynamicdiameter.
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5. Emissionsof nitrogenoxide (“NOx”) from the EGUsare controlledby low NOx

burnersandoverfireair, Emissionsof sulfurdioxide (“SO2”) from the EGUsarc controlledby

limiting the sulfur contentof the fuel usedfor the boilers, Likewise, Powertonmonitorsand

limits thesulfur contentof the fuel oil usedat the station in the boilersandturbines. Particulate

niattcr (“PM”) emissionsfrom the boilers are controlled by an electrostatic precipitator (~ESP”).

PMemissionsresultingfrom themilling of pyrites arecontrolledby a haghouse.Fugitive PM

emissionsfrom variousothercoal andashhandlingactivities arecontrolledthroughbaghouses,

enclosures,covers, dust suppressants,and watersprays,as necessaryandappropriate.Emissions

of carbonmonoxide(“CO”) areLimited throughgoodcombustionpracticesin the boilers. VOC

emissionsfrom the gasolinestoragetankarecontrolledby the useof asubmergedloadingpipe.

Additionally,bulk distributorsof the gasolinestoredin thetankdeliver gasolinethat complies

with the applicable Reid vapor pressureand are required to comply with StageI vapor control

mechanismsand procedures,both by rule andby contract.

6. The Agencyreceivedthe original CAAPP permitapplicationfor the Powerton

Station on September7. 1995,and assignedApplication No. 95090074. Petitioner substantially

updated this application March 26, 2003,September19, 2003 andNovember2005. TheCAAPP

permit applicationwastimely submittedandupdated,andPetitionerrequestedandwasgranted

an applicationshield,pursuantto Section39.5(5)(h). Petitionerhaspaidfeesas setforth at

Section39.5(18) of the Act sincesubmittingthe applicationfor aCAAPPpermit for the

Powerton Generating Station, totaling $1.6 million since 1995. Powerton’s stateoperating

permitshavecontinuedin lull forceandeffect sincesubmittalof the CAAPP permit application,

pursuantto Sections9.1(f) and39.5(4)(b)of the Act.

3
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7. The Agency issueda final draft permit for public reviewon June4, 2003. The

Agency subsequentlyheldahearingon the draft permit on August21,2003, in the City of

Chicago. which representativesof Midwest Generationattendedandpresentedtestimony.

Midwest Generationtiled written commentswith the Agency regardingthe Powertondraft

permit on September24. 2003.2 The Agency issueda proposedpermit for the PowertonStation

on October6, 2003. Although this permit was not technically open for public comment,as it had

beensentto USEPAfor its commentas requiredby Title V of the CleanAir Act. Midwest

Generation,nevertheless,submittedcommentson November19, 2003. Subsequently,in

December2004,the Agency issueda drali revisedproposedpermit lbr Petitioner’sandother

interested persons’ comments. Midwest Generationagaincommented.~IheAgency issueda

seconddraft revisedproposedpermitin July 2005 andallowed thePetitionerandotherinterested

persons 10 days to comment. At the sametime, the Agencyreleasedits preliminary

ResponsivenessSummary,which was adraft of its responseto comments,and invited comment

on that documentas well. MidwestGenerationsubmittedcommentson this versionof the

permitsproposedfor all six of its generatingstationstogetherandon the preliminary

ResponsivenessSummaryon August 1,2005. The Agencysubmittedthe revisedproposed

permit to USEPA for its 45-dayreviewon August 15, 2005. The Agencydid not seekfurther

commenton the permitfrom the Petitioneror otherinterestedpersons,andMidwestGeneration

hasnot submittedanyfurthercomments,baseduponthe understandingthatthe Agencyhad

everyintention to issuethe permitat the endof USEPA’sreviewperiod.

MidwestGenerationhasattachedthe appealedpermit to this Petition. However, the draftandproposed
permitsand otherdocumentsreferredto herein shouldbe included in the administrativerecordihat the-Ageneywi-H
file. Otherdocumentsreferredto in this Petition,such ascasesor Board decisions,are easily accessible.In the
interestsof economy,then,Midwest Generationis notattachingsuchdocumentsto this Petition.

4
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S. The final permitwas,indeed,issuedon September29. 2005.~Although someof

Petitioner’scommentshavebeenaddressedin the variousiterationsof the permit, it still contains

termsandconditionsthat arenot acceptableto Petitioner,including conditionsthat arecontrary

to applicablelaw and conditionsthat first appeared,at leastin their final detail, in the August

2005 proposedpermit and upon which Petitionerdid not havethe opportunityto comment. It is

for thesereasonsthatPetitionerherebyappealsthe permit. l’his permit appealis timely

submitted within 35 days following issuanceof the permit. Petitionerrequeststhat the Board

review the permit, remand it to the Agency,and order the Agency to correct and reissuethe

permit,without furtherpublic proceeding,as appropriate.

U. EFFE(:TIVENEsS OF PERMIT

9. Pursuantto Section 10-65(b)of the Illinois AdministrativeProceduresAct

(“APA”), 5 ILCS 00/10-65,andthe holding in Borg-WarnerCorp. v. Mauzy,427 N.E. 2d 415

(Ill.App.Ct. 1981)(“Borg-Warner”), the CAAPP permit issuedby the Agency to Midwest

Generation for the Powerton Generating Station doesnot becomeeffectiveuntil aftera ruling by

the Boardon the permitappealand, in the eventof aremand,until the Agencyhasissuedthe

permit consistentwith the Board’sorder. Section10-65(b)providesthat “when alicenseehas

madetimely andsufficient applicationfor the renewalofa licenseor anew licensewith

referenceto anyactivity of a continuingnature,the existing licenseshall continuein full force

andeffectuntil the final agencydecisionon the applicationhasbeenmadeunlessa later dateis

fixed by orderof a reviewingcourt.” 5 ILCS 100/10-65(b). TheBorg-Warner court foundthat

with respectto an appealedenvironmentalpermit, the “final agencydecision” is the final

decision by the Board in an appeal,not the issuanceof the permit by the Agency. Borg-Warner,

See USEPA/Region5’s Permits website at < hup://wwwepagov/reg~~n5/r/permis/il En
him> 9 “CAAPP permit Records”9 ‘Midwest GenerationEME, LLC” for thesourcelocatedat 13082 E. Manito
Road,Pekin, for thecomplete“trail” of the milestoneactiondatesfor this permit.
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427 N.E. 2d 415 at 422; see atco ISP, Inc. v. IL EnvironmentalProtectionAgency, 989 WL

137356(III. Pollution Control [3d. 1989);Electric EnergI~Inc. v. lit Pollution Control Ba’.. 1985

WI. 21205(Ill. PollutionControl Bd. 1985). Therefore,pursuantto the APA as interpretedby

Borg-Warner,the entirepermit is not yet effectiveand the existingpermitsfor the facility

continuein effect.

10. The Act providesat Sections39.5(4)(b)and9.1(f) of the Act that the state

operatingpermit continuesin effect until issuanceof the CAAPP permit. UnderBorg-Warner,

the C.AAPP permitdoesnot becomeeffectiveuntil the Boardissuesits order in thisappealand

the Agencyhasreissuedthe permit. Therefore,Midwest Generationcurrentlyhasthe necessary

permitsto operatethe PowertonGeneratingStation.

11. In the alternative,to avoid anyquestionas to the limitation on the scopeof the

effectivenessof thepermit underthe APA, Midwest Generationrequeststhat the Boardexercise

its discretionaryauthorityat 35 III.Adm.Code § 105.304(b)and staythe entirepermit. Sucha

stay is necessaryto protectMidwest Generation’sright to appealandto avoid the impositionof

conditionsbefore it is ableto exercisethat right to appeal. Further,compliancewith the myriad

of new monitoring,inspection,recordkeeping,andreportingconditionsthat arein the CAAPP

permit will be extremelycostly. To comply with conditionsthat are inappropriate,as Midwest

Generationallegesbelow,would causeirreparableharmto MidwestGeneration,including the

impositionof theseunnecessarycostsandthe adverseeffect On MidwestGeneration’sright to

adequatereviewon appeal. MidwestGenerationhasno adequateremedyat law otherthanthis

appealto the Board. MidwestGenerationis likely to succeedon themeritsof its appeal,as the

Agencyhasincludedconditionsthat do not reflect“applicablerequirements,”as definedby Title

V. and hasexceededits authorityto imposeconditionsor the conditionsare arbitraryand

6
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capricious.Moreover, the Boardhasstayedthe entiretyof all the CAAPP permits that havebeen

appealed.SeeBridgestone/FirestoneOffRoadTire Companyv. IF/PA, PCB 02-31 (November1,

2001);LoneStarIndustrie~Inc. v. IF/PA, PCB03-94(January9, 2003);Nielsen& Brainbridge,

L.L. C. v. JEPA,PCB 03-98(February6, 2003); Saint-GobainContainer~s;Inc. v. iF/PA, PCB04-

47 (November6. 2003); ChampionLaboratories,Inc. v. IF/PA, PCB04-65 (January8, 2004);

Noveon,Inc. v, iF/PA, PCB04-102 (January22, 2004); AlidwestGeneration,LW—Collins

GeneratingStation v. IF/PA, PC’B 04-108 (January22, 2004);BoardofTrusteesofEastern

Illinois Universityp. IF/PA. PCI) 04-110 (‘February 5, 2004~Ethyl PetroleumAdditives,Inc., v.

IF/PA, PCB04-113 (February5, 2004); Oasisindustries,Inc. v. IEPA, PCB 04-116(May 6,

2004). The Boardshouldcontinueto follow thisprecedent.

12. Finally, a largenumberof conditionsincludedin this CAAPP permit are appealed

here. To requiresomeconditionsof the CAAPP penflit to remainin effect while the contested

conditionsare coveredby the old stateoperatingpermits createsan administrativeenvironment

that would be, to saythe least,very confusing. Moreover,the Agency’s failure to providea

statementof basis,discussedbelow,rendersthe entirepermitdefective. Therefore,Midwest

Generationrequeststhat theBoard staythe entirepermitfor thesereasons.

13. In sum,pursuantto Section10-65(b)of the APA andBorg-Warner,the entiretyof

the CAAPP permitdoesnot becomeeffectiveuntil the completionof the administrativeprocess,

which occurswhenthe Boardhasissuedits final i-thing on theappealand the Agencyhasacted

on anyremand. (For the sakeof simplicity,hereafterthe effectof the APA will be referredto as

a “stay.”) In the alternative,MidwestGenerationrequeststhat the Board,consistentwith its

grantsof stayin otherCAAPP permitappealsbecauseof the pervasivenessof the conditions

appealedthroughoutthe permit, to protectMidwest Generation’sright to appealandin the

7
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interestsof administrativeeluiciency,staythe entirepermitpursuantto its discretionaryauthority

at 35 Ill.Adm.Code§ 105.304(h). In addition,sucha staywill minimize the risk ofuirnecessary

litigation concerningthe questionof a stayandexpediteresolutionof the underlyingstihstantive

issues. The stateoperatingpermitscurrentlyin effect will continuein effect throughoutthe

pendencyof the appealand remand. Therefore,the Stationwill remainsubject to the termsand

conditionsof thosepermits~As the CAAPPpermitcannotimposenew substantiveconditions

upon a perniittee(seediscussionbelow), emissionslimitations are the sameunderboth permits.

Theenviromnentwill not he harmedby a stay of the CAAPP permit.

III. ISSUESON APPEAL
(35 I!L.Adm.Code§~IO5.304(a)(2),(3), arid (4))

14. As a preliminarymutter, the CAAPP permitsissuedto the PowertonGenerating

Station and20 of the othercoal-firedpowerplants in the stateon the samedatearevery similar

in content. The samelangua~eappearsin virtually all of the permits,thoughthereare subtle

variationsto someconditionsto reflect the elementsoluniquenessthat are true atthe stations.

For example,not all stationshavethe sametypesof emissionsunits. Someunitsin the stateare

subjectto New SourcePerformanceStandards(“NSPS”), perhapsNew SourceReview(“NSR”)

or Preventionof Significant Deterioration(“PSD”), or oilier stateor federalprograms,while

othersare not. Applicablerequirementsmaydiffer becauseof geographiclocation. As a result,

the appealsof thesepermits filed with the Boardwill he equallyas repetitiouswith elementsof

uniquenessreflecting the stations. Further,the issueson appealspanthe gamutof simple

typographicalerrorsto extremelycomplexquestionsof law. Petitioner’spresentationin this

appealis by issueper wiit type, identifying the permit conditionsgiving rise to the appealandthe

conditionsrelatedto them thatwould be affected,shouldthe Board grantPetitioner’sappeal.

8
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Petitionerappealsall conditionsrelatedto the conditionsgiving rise to the appeal,however,

whethersuchrelatedconditionsareexpresslyidentified or not below,

15. The Act doesnot requirea perrnitteeto haveparticipatedin the public process;it

merelyneedsto object, after issuance,to a term or conditionin a permit in orderto havestanding

to appealthe permit issuedto him. SeeSection40.2(a)of the Act (the applicantmayappeal

while othersneedto haveparticipatedin the public process). However,MidwestGeneration,as

will he evidencedby theadministrativerecord,hasactivelyparticipatedto the extentallowedby

the Agency in the developmentof this permit. In someinstances.,as discussedin furtherdetail

below, the Agencydid not provideMidwestGenerationWith a viableopportunityto comment,

leavingMidwest Generationwith appealas its only alternativeas a meansofrecti~ving

inappropriateconditions. Theseissuesarc properlybeforethe Boardin this proceeding.

16. Section39.5(7)(d)(ii)of theAct grantsthe Agency the authorityto “gapflll.”

“Gaplilling” is the inclusion in thepermitof periodicmonitoring requirements,wherethe

underlyingapplicablerequirementdoesnot includethem, This languagefaithfully reflects40

CFR § 70.6(a)(iii)(B), the subjectof litigation in AppalachianPowerCompanyv EPA. 208 F.id

1015 (D.C. Cir. 2000). The courtin AppalachianPowerfound that stateauthoritiesare

precludedfrom includingprovisionsin permitsrequiringmorefrequentmonitoring4thanis

requiredin the underlyingapplicablerequirementunlessthe applicablerequirementcontainedno

periodic testingor monitoring,specifiedno frequencyfor testingor monitoring,or requiredonly

a one-timetest. AppalachianPowerat 1028.

17. TheAppalachianPowercourtalsonotedthat “Title V doesnot impose

substantivenewrequirements”andthat testmethodsandthe frequencyatwhich theyare

required“are surely‘substantive’requirements;theyimposedutiesandobligationson thosewho

Notethat testing maybe a type of monitoring. SeeSection39.5(7)(d)(ii)of the Act.

9
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areregulated.’’ AppalachianPo~ierat 1026—27. (Quotationmarksandcitations in original

omitted.) thus,wherethe permittingauthority,herethe Agency,becomesover-enthusiasticin

its gaplilling, it is imposingnew substantiverequirementscontraryto Title V.

18. The Agency, indeed,hasengagedin gapihling.as someof the Board’sunderlying

regulationsdo not providespecifically for periodicmonitoring. (‘f, 35 Ill.Adm.Code

212.SubpartE.However,the Agencyhasalsoengagedin over-enthusiasticgapfihling in some

instances,as discussedin detail below. Theseactionsarearbitraryand capriciousand arean

unlawful assumptionof regulatoryauthoritynot grantedby Section39.5 of the Act. Moreover,

contraryto AppalachianPower,they,by their nature,unlawfully constitutethe impositionof

new substantiverequirements.WherePetitioneridentifiesinappropriategapfilling as the basis

fir its objectionto a termor conditionof the permit, Petitionerrequeststhat the Boardassume

this precedingdiscussionof gapfilling as part of that discussionof the specific term or condition.

19. In a numberof instancesspecificallyidentified anddiscussedbelow, the Agency

hasfailed to providerequiredcitations to the applicablerequirement.“Applicable requirements”

arethosesubstantiverequirementsthathavebeenpromulgatedor approvedby LJSEPApursuant

to the CleanAir Act which directly imposerequirementsupona source,including those

requirementsset forth in the statuteor regulationsthatarepart of the Illinois SIP. Section

39.5(1). Generalprocedural-typerequirementsor authorizationsarenot substantive“applicable

requirements”andarenot sufficient basisfor a substantiveterm or conditionin the permit.

20. The Agencyhascited generallyto Sections39.5(7)(a),(b), (e),and(I) of the Act

or to Section4(b)of the Act, but it hasnot citedto thesubstantiveapplicablerequirementthat

servesas the basisfor the contestedconditionin thepermit. Only applicablerequirementsmay

10
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beincludedin the permit,5andthe Agency is requiredby Title V to identify its basisfor

inclusionofa permit condition(Section39,5(7)(n)). Ifihe Agency cannotcite to the applicable

requirementandthe conditionis not propergaptilling,the conditioncannotbe includedin the

permit. ‘l’he Agencyhasconfusedgeneraldata-and inthrmation-gatheringauthoritywith

“applicablerequirements.”They arenot the same. Section4(h) of the Act cannothe converted

into an applicablerequirementmerelybecausethe Agency includesit as the basisfor a

condition. Failure to cite the applicablerequirementis groundsfor the Boardto remandthe term

or conditionto the Agency.

21. Moreover,the Agency’s assertionin the ResponsivenessSummarythat its general

statutoryauthorityservesas its authorityto includeconditionsnecessaryto “accomplishthe

purposesof the Act” misstateswhat is actuallyin the Act. ResponsivenessSumniary.p. 15; see

Section39.5(7)(n). Section39.5(7)(a)saysthatthe permit is to containconditionsnecessaryto

“assurecompliancewith all applicablerequirements.”(Emphasisadded.)For the Agencyto

assumebroaderauthority thanthat grantedby the Act is unlawful andarbitraryand capricious.

22. Anothergeneraldeficiencyof the CAAPP permittingprocessin Illinois is the

Agency’s refusalto developandissuea formal statementof basisfor the permit’s conditions.

Thisstatementof basisis to explain the permittingauthority’srationalefor the termsand

conditionsof the permit. It is to explainwhy the Agency madethe decisionit did, andit is to

providethe permitteethe opportunityto challengetheAgency’s rationaleduring thepermit

developmentprocessor commentperiod. Title V requiresthe permitting authorityto provide

suchastatementof basis. Section39.5(7Xn)of the Act. TheAgency’safter-the-fact

conglomerationof the very short projectsummaryproducedat public notice,the permit, andthe

ResponsivenessSummaryare just not sufficient. When the permitteeandthe public are

5
AppalachianPower,208 F.3d at 1026.
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questioningrationalein comments,it is evidentthat theAgency’s view ofa statementolbasisis

not sufficient. Further,theResponsivenessSummaryis preparedafter the fact; it is not provided

duringpermit development.Therefore,it cannotserveas the statementofbasis. The lackof a

viablestatementof basis,denyingthe permitteenoticeof the Agency’s decision-making

rationaleandthe opportunityto commentthereon,makesthe entirepermitdefectiveandis, in

andof itself, a basis for appealandremandof the permitandstayof theentire permit.

A. IssuanceandEffectiveDates
(Cover Page)

23. The Agency issuedthe CAAPP permit that is the subjectof this appeal to

Midwest GcnerationfPowcrtonGeneratingStationon September29, 2005,at 7:18 p.m. The

Agencynotified MidwestGenerationthat the permitshadbeenissuedthrough emailssentto

MidwestGeneration. The email indicatedthat the permitswere availableon USEPA’swebsite,

whereIllinois’ permitsarehoused. However,that was not thecase. MidwestGenerationwas

not able to locatethe permitson thewebsitethatevening.

24. The issuancedate of the permitsbecomesimportantbecausethat is alsothe date

that commencesthe computationof time for filing anappealof the permitandfor submitting

certaindocuments,accordingto languagein the permit, to the Agency. IJSEPA’swebsite

identifiesthat dateas September29, 2005. If that dateis alsothe effectivedate,manyadditional

deadlineswould be triggered,includingthe expirationdateas well as the dateby which certain

otherdocumentsmustbe submittedto the Agency. Morecritical, however,is the fact that once

the permit becomeseffective,MidwestGenerationis obliged to comply with it, regardlessof

whetherit hasanyrecordkeepingsystemsin place,anyadditionalcontrol equipmentthatmight

be necessary,new compliancerequirements,andso forth. It took the Agencyover two yearsto

issuethe final permit; the first draft permit was issuedJune4, 2003. Overthat courseof time,
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the Agency issuednumerousversionsoithepermit,and it haschangedconsiderably. iheretbrc,

it is unreasonableto expectMidwestGenerationto haveanticipatedthefinal permitto the degree

necessaryfor it to havebeenin complianceby 7:18p.m. on September29, 2005.

25. Moreover,publicationof the pernuton awebsiteis not “official” notification in

Illinois. The companycannotbe deemedto “have” the permit until the original, signedversion

of the permithasbeendelivered. NeitherIllinois’ rulesnor the Act havebeenamendedto reflect

electronicdelivery of permits. Therefore,until the permit is officially deliveredto thecompany,

it shouldnot be deemedeffective. Powerton’sCAAPP permitwasofficially deliveredvia the

U.S. PostalServiceon October3, 2005.

26. Neitherthe Act nor theregulationsspecify whenpermitsshouldbecomeeffective.

Prior to the adventof Title V, however,sourceshavenot beensubjectto suchnumerousand

detailedpermitconditionsandexposedto enforcementfrom somany sides. Under~1itieV, not

only theAgencythroughthe Attorney General,hut alsoUSEPA andthe generalpublic canbring

enforcementsuitsfor violation of the leastmatterin Ihe permit. If the issuancedateis the

effectivedate,this hasthe potential for tremendousconsequencesto thepermitteeandis

extremelyinequitable.

27. If the effectivedateof thepermit is September29, 2005,thisalso would createan

obligationto performquarterlymonitoringandto submitquarterlyreports(cf Condition 7.1.10-

2(a)), for the third quarterof 2005,consistingof lessthan30 hoursof operation.The requirement

to performquarterlymonitoring, recordkecping,andreportingfor a quarterthat consistsof less

than30 hoursof operation,assumingthepermitteewouldevenhavecompliancesystemsin

placesoquickly after issuanceof the permit, is overly burdensomeandwould not benefitthe

environmentin anymanner. Therefore,the requirementis arbitraryandcapricious.
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28. A moreequitableand legal approachwould he for the Agency to delaythe

effectivedateof a final permit for a period of time reasonablysufficient for sourcesto implement

anynew compliancesystemsnecessarybecauseof the termsof the permit or at leastuntil the

time for the sourceto appealthepermit hasexpired.so thatan appealcanstaythe permit until

theBoardcan rule.

29. Consistentwith the APA, theeffectivedateof thepermit, contestedherein, is

stayed,andMidwestGenerationrequeststhat the Board orderthe Agencyto establishan

effectivedate someperiodof time afterthe permitteehasreceivedthe permit following remand

andreissuanceof the permit to allow the permitteesufficient timeto implement thesystems

necessaryto comply with all requirementsin this verycomplexpermit.

B. Overall SourceConditions
(Section5)

(i) Recordkeepingof and Reporting HAP Emissions

30. The CAAPP permit issuedto the PowertonGeneratingStation requiresMidwest

Generationto keeprecordsof emissionsof mercury,hydrogenchloride,and hydrogenfluoride—

all FlAPs— and to report thoseemissionsat Conditions5.6.1(a)and(b) (recordkeeping)and 5.7.2

(reporting). The Agencyhasnot aprovideda properstatutoryor regulatorybasisfor these

requirementsotherthanthe generalprovisionsof Sections4(b) and~ (b), and (e) of the

Act. Citationsmerelyto thegeneralprovisionsof theAct do notcreatean“applicable

requirement.”

3 1. In fact, thereis no applicablerequirementthat allows the Agencyto requirethis

reeordkeepingandreporting. Thereareno regulationsthat limit emissionsof I-lAPs from the

PowertonGeneratingStation. WhileUSEPA hasrecentlypromulgatedthe CleanAir Mercury

Rule(“CAMR”) (70Fed.Reg.28605(May 18, 2005)), Illinois hasnotyet developedits
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correspondingregulations. The Agencycorrectly discussedthis issuerelativespecificallyto

mercuryin the ResponsivenessSummaryby pointingout that it cannotaddsubstantive

requirementsthrougha CAAPP permit or throughits oblique referenceto the CAMR. See

ResponsivenessSummaryin the AdministrativeRecord,p. 21. However,the Agency was

incorrectin its disctissionin the ResponsivenessSummaryby stating thatit canrely upon

Section4(h), the authorityfor the Agency to gatherinformation,as a basisfor requiring

recordkeepingandreportingof mercuryemissionsthroughthe CAAPP permit. The Agencyhas

confusedits authorityto gatherdatapursuantto Section4(h) andits authorityto gapfihl to assure

compliancewith the permitwith the limitation on its authority underTitle V to includeg~jy

“applicablerequirements”in a Title V permit. SeeAppalachianPower. Evenby including only

recordkeepingandreportingof HAP emissionsin thepermit, the Agencyhasexceededits

authorityjust as seriouslyas if it had includedemissionslimitations for FlAPsin the permit.

Section4(b) doesnot providetheauthorityto imposethis conditionin a CAAPP permit.

32. Further,the Agency’sown regulations,which arepart of the approvedprogramor

SIT’ for its Title V program,precludethe Agency from requiringthe recordkeepingand reporting

of HAP emissionsthatit hasincludedat Conditions5.6.1(a)and(b) and5.7.2. The Agency’s

Annual EmissionsReportingrules,35 l(I.Adm,CodePart254, which Condition 5.7.2 specifically

addresses,stateas follows:

ApplicablePollutantsfor Annual EmissionsReporting

EachAnnual EmissionsReportshall includeapplicable
informationfor all regulatedair pollutants,as definedin Section
39.5 of theAct [415 ILCS 5139.5],exceptforthefollowing

b) A hazardousair pollutantemittedby an emissionunit that

is not subjectto a NationalEmissionsStandardfor
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HazardousAir Pollutants(NESHAP)or maximum
achievablecontrol technology(MACI). For purposesof
this subsection(b), emissionunits thatarenot requiredto
control or limit emissionshut are requiredto monitor,keep
records,or undertakeotherspecificactivitiesare
consideredsubject to suchregulationor requirement.

35 Ill.Adin.Code § 254.120(h). (Bracketsin original; emphasisadded.) Powerplantsarenot

subject to anyNESIIAPs or MACF standards.See69 Fed.Reg.15994(March 29, 2005)

(USEPA~thdraws its listing of coal-fired powerplantsunderSection112(e)of the CleanAir

Act). The Agencyhasnot citedanyotherapplicablerequirementthat providesit with the

authority to requireMidwest Generationto keeprecordsof andreport1-lAP emissions.

~lheretbre,pursuantto the provisionsof § 254.120(h)oF the Agency’s regulations,the Agency

hasno regulatorybasisfor requiringthe reportingof HAPs emittedby coal-firedpowerplants.

33. Consistentwith the APA. Conditions56.1(a)and(h) in toto andCondition 5.7,2

as it relatesto reportingemissionsof I lAPs in the Annual EmissionReport,contestedherein,are

slayed,and MidwestGenerationrequeststhat the Boardorder the Agency to amendthe permit

accordingly.

(ii) RetentionandAvailability of Records

34. Conditions5.6.2(b)and(c) switch the burdenof copyingrecordsthe Agency

requestsfrom the Agency,as statedin Condition 5.6.2(a).to thepermittee. While Midwest

Generationgenerallydoesnot objectto providing the Agencyrecordsreasonablyrequestedand

is reassuredby the Agency’sstatementin the ResponsivenessSummarythat its “on-site

inspectionof recordsand written or verbalrequestsfor copiesof recordswill generallyoccurat

reasonabletimesandbe reasonablein natureandscope”(ResponsivenessSummary,p. 18)

(emphasisadded),Midwest Generationmaynot be ableto print andprovide datawithin the span

of an inspector’svisit wherethe recordsareelectronicand includevastamountsof data.
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Moreover,mostof the electronicrecordsarealreadyavailableto the Agency through its own or

USEPA’sdatabases,andwherethis is the ease,Midwest Generationshouldnot be requiredto

againprovidethe dataabsentits loss for someunthreseenreason,andcertainlyshouldnot to

haveto print out the information. Fluiher, MidwestGenerationis troubledby the qualifier

generallythatthe Agency includedin its statement.it implies that the Agencymaynot always

choosereasonabletimes, nature,andscopeof theserequests.

35. Consistentwith the APA, Conditions5.6.2(h)and(c), contestedherein,are

stayed,andMidwestGenerationrequeststhat the Boardorder the Agencyto amendthem in a

mannerto correctthe deficienciesoutlinedabove.

(iii) Submissionof Blank RecordForms to the Agency

36. MidwestGenerationmay be confusedas to what theAgency expectswith respect

to Condition 5.6.2(d). SeeCondition 5.6.2(d). Midwest Generation’sfirst interpretationof this

conditionwas that the Agencywasrequiring submissionofthe recordsthat arerequiredby

Conditions7.1,9,7.2.9,7.3.9,7.4.9,7.5.9,7.6.9,and7.7.9. However,upon rereadingCondition

5.6.2(d),MidwestGenerationhascometo believethatthroughthis condition,the Agency is

requiring MidwestGenerationto submitblank copiesof its records,apparentlyso that the

Agencycancheckthem for form andtypeof content. If this latter is the correctinterpretationof

this condition,the conditionis unacceptable,as the Agencydoesnot havethe authority to

overseehowMidwestGenerationconductsits internalmethodsof compliance.Thereis no basis

in law for sucha requirementandit mustbe deleted.

37. Eachcompanyhasthe right andresponsibilityto developandimplementinternal

recordkeepingsystems. Eventhemost unsophisticatedcompanyhastheright to developand

implement internalrecordkeepingsystemsandbearsthe responsibilityfor any insufficienciesin

doing so. Absenta statutorygrantor the promulgationof reporting formatsthroughrulemaking,
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theAgencyhas no authorityto overseethe developmentof recordkeepingor reportingformats.

The Agencyhasthe authority to requirethat certaininformationbe reportedbut cites to no

authority, becausethereis none, to supportthis condition.

38. Nor doesthe Agencyprovidea purposefor this condition— which servesas an

excellentexampleof why a detailedstatement-of-basisdocumentshouldaccompanythe CAAPP

permits,including the drafts,as requiredby Title V. Onecanassumethat the Agency’spurpose

for this conditionis to review recordsthat permitteesplanto keepin supportof the various

recordkeepingrequirenientsin the permit in orderto assurethat theyare adequate.However,

thereis no regulatoryor statutorybasis for the Agency to do this, and it hascited none.

Moreover, if the Agency’spurposefor requiringthis submissionis to determinethe adequacyof

recordkeeping,thenwithout inherentknowledgeof all the detailsof anygiven operation.it will

he difficult for the Agency to determinethe adequacyof recordkeepingfor the facility through

an off-site review. If the Agency finds recordsthataresubmittedduring the prescribedreporting

periodsinadequate,the Agencyhasa remedyavailableto it throughthe law. It can enforce

againstthe company. That is the risk thatthe companyhears,

39. Further. if the companyis concernedwith the adequacyof its planned

reeordkeeping,it canaskthe Agency to provide it somecounsel. Providingsuchcounselor

assistanceis astatutoryfunctionof theAgency. Eventhen,however,the Agencywill qualify its

assistancein order to attemptto avoid relianceon the part of the permitteeshould therebean

enforcementactionbrought. An interpretationof thisconditioncould be that by providingblank

recordkeepingforms to the Agency,absentacommunicationfrom theAgency that theyare

inadequate,enforcementagainstthe permitteefor inadequaterecordkeepingis barred,solong as

the forms are filled out, becausetheyare coveredby the permit shield.
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40. Additionally, the Agency hasviolated MidwestGeneration’sdueprocessrights

under the Constitutionby requiringsubmissionof thesedocumentsbeforeMidwestGeneration

hadthe opportunityto exerciseits right to appealthe condition,as grantedat Section40.2of the

Act. TheAct allowspermittees35 daysin which to appealconditionsof the permit to which it

objects.The Agency’s requirementat Condition5.6.2(d)that MidwestGenerationsubmitblank

formswithin 30 daysof issuanceof the permit significantly underminesMidwestGeneration’s

right to appeal— andthe effectivenessof that right — or forcesMidwestGenerationto violate the

termsandconditionsof the permitto fully preserveits rights. Although the conditionis stayed,

becausethe appealmaynot he filed until 35 daysafter issuance,therecould at leastbe a question

as to whetherMidwest Generationwasin violation from the time the reportwasdueuntil the

appealwas filed. MidwestGenerationsubmitsthat the stayrelatesbackto the dateof issuance,

hut it is improperto evencreatethis uncertainty. This deniesMidwestGenerationdueprocess

andso is unconstitutional,unlawful, andarbitraryandcapricious.

41. Consistentwith the APA, Condition 5.6.2(d),contestedherein,is stayed,and

Midwest Generationrequeststhat the Board order the Agencyto deleteit from the permit. In the

alternative,MidwestGenerationrequeststhat the Board interpretthis conditionsuchthat if the

Agency fails to communicateanyinadequaciesit finds in blank reeordkeepingformssubmitted

to it, enforcementagainstMidwestGenerationfor inadequaterecordsis barred,so long as those

recordswerecompleted,as a part of the permit shield.

C. NOx SIP Call
(Section6.1)

42. Condition6.1.4(a)says,“Beginning in 2004,by November30 of eachyear

While this is a true statement,i.e., theNOx tradingprogramin Illinois commencedin 2004,it is

inappropriatefor the Agency to includein the permita conditionwith aretroactiveeffect. By
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including this pastdate in an enforceablepermit condition,the AgencyhasexposedMidwest

Generationto potentialenibreementunder thispermit for acts or omissionsthat occurredprior to

the efièctivenessof this permit. It is unlawful for the Agency to requireretroactivecompliance

with pastrequirementsin a new permitcondition. Lake Envit, Inc. v. The Statea/Illinois, No.

98-CC-5179,2001 WL 34677731,at *8 (lll.Ct.C[. May 29, 2001) (stating“retroactive

applicationsaredisFavoredin the law, andarenot ordinarilyallowedin the absenceof language

explicitly soproviding. The authoringagencyof administrativeregulationsis no lesssubjectto

thesesettledprinciplesof statutoryconstructionthan anyotherarm of government. his

languageshouldhe changedto refer to the first ozoneseasonoccurringupon effectivenessof the

permit,which, for example,if the permitappealis resolvedheforeSeptember30, 2006,would be

the 2006 ozoneseason. Ratherthanincluding a specificdate,Midwest Generationsuggeststhat

thecondition merelyreferto the first ozoneseasonduringwhich the permit is effective.

43. For thesereasons,Condition6.1.4(a)is stayedpursuantto the APA, and Midwest

Generationrequeststhat the Boardorder the Agency to amendthe languageto avoid retroactive

compliancewith pastrequirements.

0. Boilers

(Section 7.1)

(1) Opacity as a Surrogate for PM

44. Historically, powerplantsandothertypesof industryhavedemonstrated

compliancewith emissionslimitations for PM throughperiodicstacktestsandconsistent

applicationof good operatingpractices.Prior to the developmentof the CAAPP permits,opacity

wasprimarily aqualitativeindicator of the possibleneedfor furtherinvestigationof operating

conditionsor evenfor the needof new stacktesting. However,in the iterationsof the permit

since the publicationof the October2003 proposedpermit, the Agencyhasdevelopedan
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approachin which opacityservesas a quantitativesurrogatefor indicating exceedancesof the

PM emissionslimitation. For the first time in the August2005proposedpermit, the Agency

requiredPetitionerto identifr the opacitymeasuredatthe 95111 percentileconfidenceinterval of

the measurementof compliantPM emissionsduring the last andotherhistoricalstacktestsas the

upperboundopacity level that triggersreportingof whethertherern~ahavebeenan exceedance

of the PM limit without regardfor the realistic potcntiatIbr a PM exceedance.Thesereporting

requirementsarequite onerous,particularlyfor the units that testedat the lowestlevels of PM

andopacity. ‘l’he inclusionof theseconditionsexceedsthe scopeof the Agency’sauthorityto

gapfill and soarearbitraryandcapriciousand mustbe strickenfrom the permit.

45. ‘l’he provisionsrequiringthe useof opacityas effectively asurrogatefor PM are

found in Conditions7.1.9(c)(ii), linked to Condition7.1.4(b),which containsthe emissions

limitation for PM; 7.1.9(c)(iii)(13), also linked to Conditions7.1.4(h)and 7.1.9(c)(ii); 7.1.10-1(a),

linkedto Condition7.1.10-3(a);7.1 .10-2(a)(i)(E),linkedto Conditions7,1.9(c)(iii)(B) and

7.1.9(c)(ii); 7.1.10-2(d)(v) generally;7.1.10-2(d)(v)(C),requiringan explanationof thepresumed

numberandmagnitudeof opacityand PM exceedaneesandspeculationasto the causesof the

exceedances;7.1.10-2(d)(v)(1)),requiringa descriptionof actionstakento reduceopacityand

PM exceedancesandanticipatedeffect on future exceedances;7.1.l0-3(a)(ii), requiring follow-

up reportingwithin 15 daysafteran incidentduringwhich theremay havebeenaPM

exceedancebasedupon this upperboundof opacity;and 7.1.12(h),relying on continuousopacity

monitoringpursuantto Condition7,1.8(a),PM testingto determinethe upperboundof opacity,

andthe recordkeepingconditionsdescribedaboveto demonstratecompliancewith the PM

emissionslimitation.
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46. No one can providea reliable,exact PM concentrationlevel anywherein the

UnitedStatestodayoutsideof stacktesting. Obviously,it is impossibleto continuouslytesta

stackto determinea continuouslevel of PM emissions,andit would beunreasonablefor the

Agency or anyoneelse to expectsuch. Pursuantto someof the consentdecreessettlinga

numberof USEPA’senforcementactionsagainstcoal-fired powergenerators,somecompanies,

including onein Illinois, are testingcontinuousPM monitoringdevices.6 Noneof these

companies,accordingto their consentdecrees,is requiredto rely on thesePMcontinuous

emissionsmonitoring systems(“CEMS”) to determinetheir currentPM emissionslevels] The

PM CEMS arenot yet at a point of refinementwheretheycan evenbeconsideredcredible

evidenceof PM emissionslevels;at least,we arenot awareof anyeasein which governmentor

citizenssuingunderSection304 of the CleanAir Act haverelied upon PM CEMS asthe basisof

a casefor PM violations. .As a result,sourcesmustrely upon the continuity or consistencyof

conditionsthat occurredduringasuccessfulstacktest to providereliableindicationsof PM

emissionslevels.

47. 1-listorically, opacityhasneverbeenusedas a reliable,quantitativesurrogatefor

PM emissionslevels. The Agency itself acknowledgedthatopacity is not a reliableindicatorof

PM concentrations.SeeResponsivenessSummary,pp. 15-16,42-44.~MidwestGeneration

agreeswith the Agency that increasingopacitymay indicatethat PM emissionsareincreasing,

6 Cf ¶ 89 oF the consentdecreeenteredin (1.5 .v. Illinois Power Company, Civ. Action No. 99-833-MJR

(S.D. Ill.), foundin theAgency’s administrativerecordof Dynegy MidwestGeneration’s(‘Dynegy”) appealsof its
permits,filed on or aboutthe samedayasthis appeal. SeeAdministrative Record.

‘The Agencysrequirementthat Dynegy rely on uncertifiedPM CEMS is includedin Dynegy’sappeals.

“[S]ening aspecificlevel of opacitythat is deemedto beequivalentto the applicablePM emissionlimit.
is not possibleon a variety of levels It would also beinevitablethatsuchanactionwould beflawed asthe

operationofa boilermay changeovertime andthe coal sapplywill also change,affectingthe natureandquantity of
theashloading to the ESP, ‘fhesetypeof changescannotbe prohibited,as they are inherentin the routine operation
of coal-firedpowerplants. However,suchchangescould invalidateany pie-establishedopacity value.”
ResponsivenessSummary,p. 44.
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Nut this is not alwaysthecasenor is a givenopacity level an indicatorofa given PM level at any

given time, let aloneat differenttimes. Midwest Generation’scurrentoperatingpermitsrequire

triennial PM stacktesting,to he performedwithin 120 daysprior to expirationof the permit,

which hasan expirationdatethreeyearsfollowing issuance.This mequirenientcomprises

periodic rnonitodng. Relyingon stack testingandoperationalpracticesis currentlythe bestand

mostappropriateapproachto assuringcompliancewith PM emissionslimitations. Moreover,the

compliancemethodfor I’M emissionslimitations in theNSPSis only through stacktesting, not

throughopacityas a surrogatefor PM.

48. DespitetheAgency’s implicationsto the contraryin theResponsiveness

Summary(seeResponsivenessSummary,pp. 42-44), the permitdoesmakeopacitya surrogate

for PM compliance. Whenthe Agencyrequiresevenestimatesof PM levelsor guessesas to

whetherthereis an exeeedanceof PM basedupon opacity,opacityhasbeenquantitativelytied to

PM conipliance. Further,theopacity level triggers reportingthat theopacity/PMsurrogatelevel

hasbeenexceededandso theremay havebeenan exceedanceof the PM level regardlessof any

evidenceto the contrary. Forexample,if the opacity/PMsurrogatelevel of. say, 15% is

exceeded,this mustbe reporteddespitethe fact that all fields in the electrostaticprecipitator

wereon andoperating,stacktesting indicatedthat thePMemissionslevel at the 95th percentile

confidenceinterval is 0.04 lb/mmBtu/hr,andthe likelihood that therewas an cxceedanceof the

PM emissionslimitation of 0.1 lb/mmBtulhris extremelylow. The purposeof suchreporting

eludesPetitioner, It doesnot assurecompliancewith the PM limit andso inclusionof these

conditionsexceedsthe Agency’sgapiilling authorityaM is, thus, unlawful andarbitraryand

capricious.Moreover,this unnecessaryreportingrequirementis a new substantiverequirement,

accordingtoAppalachianPower,not allowedunderTitle V.
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49. Contrary to the Agency’s assertionin the ResponsivenessSummarythat opacity

providesa“robust meansto distinguishcomplianceoperationof a coal-firedboiler andits FSP

from impairedoperation” (ResponsivenessSummary,p. 43). the robustnessis actuallyperverse.

Relyingupon opacityas a surrogatefor PM emissionslevelshasthe perverseresultof penalizing

the best-operatingunits. That is, the units for which the stacktesting resultedin yen’ low

opacityandvery low PM emissionslevelsare the units for whichthis additional reportingwill be

most frequentlytriggered. For example,stack testingatoneof MidwestGeneration’sunits

measuredPM emissionsof 0.008 lb/mmBtu andthe opacityduring the testatthe 95th percentile

confidenceintervalwas 1%. This condition in the permitwould require MidwestGenerationto

submita report for everyoperatinghour for the quarter,over 2,180reportsfor the third quarter

of 2005,statingthat the unit ~ haveexceededthe PM. Clearly, this conditionwill result in

overly burdensomereportingthat servesno purpose.As such,it exceedsthe Agency’sauthority

to gapfill, is unlawful, andis arbitraryandcapricious.

50. Further,this conditioneffectivelycreatesa falselow opacity limitation. In order

to avoid the implication thattheremayhavebeenan exceedanceof the PM limit, the opacity

limit becomesthatlevel that is the upperboundat the 9S~percentileconfidenceinterval in the

PM te5ting. By including theseconditions,the Agencyhascreatedanew, substantive

requirementwithout having compliedwith properrulemakingprocedures.This is unlawful and

beyondthe scopeof the Agency’sauthorityunderSection39.5 of the Act andTitle V of the

CleanAir Act. It alsoviolatesthe provisionsof Title VII of the Act. SeeAppalachianPower.

51. Theseconditionsinvite sourcesto performstacktesting underoperating

conditionsthat arelessthannormal,i.e.,to“detune”the units,to pushthe boundsof compliance

with the I’M limit in order to avoid the unnecessaryrecordkeepingandreportingthe conditions
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require,particularly for the typically bestoperatingunits. That is, to identify morerealistically

the operatingconditionsthatwould resultin eniissionscloserto the PM limit,~Midwest

Generationwould haveto perform stacktestswith sonicelementsof the ESPturnedoft, even

thoughtheywould not he turnedoff duringnormaloperation. Testingin a mannerthat generates

resultscloseto the PM limit mayresult in opacity that exceedsthe opacity limit. Nevertheless,

in order to avoid the unnecessaryandclearlyarbitrary andcapriciousrccordkccpingand

reportingrequirementsincludedin theseconditions,suchstacktestingis called for, despitethe

fact that the resultsof suchtestswill not reflect normaloperationof the boilers. This is counter-

intuitive, and it took MidwestGenerationquite sometime to graspthat this is, at leastindirectly,

whattheseconditionscall for. It is.socounter-intuitiveas to he the antithesisof good air

pollution control practices,yet this is what the Agency is essentiallydemandingwith these

conditions. Moreover,arguably,sourcescould operateat thesedetuncdlevels andstill be in

compliancewith their permitsand the underlyingregulationshut emit morepollutantsinto the

atmospherethantheytypically do now. This result illustratesthe perversityof the condition.

52. Periodicstacktesting andgoodoperationalpracticesfill the gap. Periodicstack

testingaccordingto theschedulein Condition 7.1 .7(a)(iii) is sufficient to assurecompliancewith

the PM limit andsatisfythe periodicmonitoring requirementsof Section39.5(7)(d)(ii)of the Act

accordingto theAppalachianPowercourt. In fact, “periodicstacktesting,” is the Agency’sown

phrasein Condition 7.1.7(a)(iii) andis consistentwith the findingsof AppalachianPower.

53. Conditions7.1.10-2(d)(v)(C)and(D) in particularare repetitiousof Condition

7.1.10-2(d)(iv). Both requiredescriptionsof the sameincidentandprognosticationsas to how

Midwest Generation’spolicy is that theboilersbe operatedin a compliantmanner. During stacktests,
MidwestGenerationhasconsistentlyoperatedthe boilers in anormal mode,meaningthatall pollution control
devicesareoperating,the boiler is operatingat normal andmaximumload, andso forth. PM test mesultstypically
arenowherenearthe PM limit. PM emissionslevelsduring Powerton’slaststacktest were 0.033lb/mmBtu for
Unit 5 and0.011 lb/rumBa for Unit 6, well in compliancewith thePM limitation..
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the incidentscnn he preventedin the future. One suchrequirement,Condition 7.1.10-2(d)(iv), is

sufficient to addressthe Agency’sconcern,althoughMidwestGenerationalso objectsto

Condition 7.1.10-2(d)(iv) to the extentthatit requiresreportingrelatedto the opacitysurrogate.

54. As with Condition 5.6.2(d)discussedabove.Condition 7.l.9(c)(ii) denies

MidwestGenerationdueprocess.Condition 7.1.9(c)(ii) requiresthat the

Iriecords . . . that identify the upperboundof the 95% confidence
interval (usinga normal distributionand 1 minuteaverages)for
opacity measurements. . . , consideringan hour of operation,
within which compliancewith [the PM limit] is assured,with
supportingexplanationanddocumentation shall be submitted
to the Illinois EPA in accordancewith Condition 5.6.2(d).

55. Obviously, if Condition5.6.2(d)deniesMidwestGenerationdueprocess,

Condition7.1 .9(c)(ii) doesas well for the samereasons.Midwest Generationwas not granted

the opportunityto appealthe condition beforeit was requiredto submitto the Agency

informationthat Midwest Generationbelievesis not usefulor reliable, MidwestGenerationis

particularlyloatheto providethe Agency with this informationbecauseit believesthat the

informationwill be misconstruedandmisused.

56. Finally, Condition 7.1 .l0-2(d)(vi) requiresMidwestGenerationto submita

glossaryof ‘commontechnicaltermsusedby the Pcrmittee”as part of its reportingof

opacity/PMexceedanceevents. If the termsare “common,” it eludesMidwest Generationas to

why, then,theyrequiredefinition. Moreover,this requirementdoesnot appearanywhereelsein

the permit. If”common technicalterms” do not requiredefinition in othercontextsin this

permit, thensurelythey do not requiredefinition in this context. This requirementshouldbe

deletedfrom the permit.

57. Consistentwith the APA, Conditions7.1 ,9(c)(ii), 7.1.9(c)(iii)(B), 7.1.10-1(a),

7.1.10-2(a)(i)(E),7.1.l0-2(d)(iv), 7.1.10-2(d)(v). 7.1.10-2(d)(v)(A),7.1.1O-2(d)(v)(B), 7.1.10-
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2(d)(v)(C),7.1.10-2(d)(v)(D), 7.1.10—2(d)(vi), 7.1.10—3(a)(ii). and 7.1.12(h).contestedherein.

andanyotherrelatedconditionsthat the Board finds appropriatearestayed,andMidwest

Generationrequeststhatthe Boardorder the Agency to deletetheseconditions.

(ii) Reporting the Magnitude ofPM Emissions

58. Somewhatconsistentwith its direction for PM. or, charitably,arguablyso, the

Agency alsorequiresMidwestGenerationto determineandreport the magnitudeof PM

emissionsduringstartupandoperationduringmalfunctionandbreakdown SeeConditions

7.1.9(g)(i), 7. l.9(g)(ii)(C)(5), 7.1.9(h)(ii)(D)(3), and 7.1.10-2(d)(iv)(A)(3). Compliancewith

theseconditionsis an impossibilityand, therefore,the inclusionof theseconditionsin the permit

is arbitraryandcapricious. Midwest Generationdoesnot havea meansfor measuringthe

magnitudeof PM emissionsatanytime otherthanduringstacktesting— not evenusingthe

opacitysurrogate.‘There is not a certified,credible,reliablealternativeto stacktestingto

measurePM emissions.

59. Additionally, Condition 7.1.10-2(d)(iv)(A)(5) requiresMidwest Generationto

identify “[t]he meansby which the exceedanee[of the PM emissionslimit] was indicatedor

identified,in addition to the level of opacity.” MidwestGenerationbelievesthat this meansthat

it mustprovideinformationrelativeto anyothermeans,besidesopacity — which, as discussedin

detailabove,MidwestGenerationbelievesis aninappropriateandinaccuratebasisfor

determiningwhetherthereareexceedancesof the PM limit, let alonethemagnitudeof anysuch

exceedance— thatMidwestGenerationrelied uponto determinetherewasan exceedanceof the

PM limit. Besidesstacktesting orperhapstotal shutdownof the BSP,thereare none.

60. Consistentwith the APA, Conditions7.1 .9(g)(i), 7.1.9(g)(ii)(C)(5),

7. 1.9(h)(ii)(D)(3), and7.1.lO-2(d)(iv), specifically7.1.lO-2(d)(iv)(A)(3) and(5), contested
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herein,arestayed.and Midwest Generationrequeststhat the Hoardorder the Agency to delete

theseconditionsfrom the permit.

(iii) PM Testing

61. Midwest Generationinterpretsthe languagein Condition7.l.7(a)(i) to meanthat

stacktestingthat occursafler December31, 2003.andbefore March29, 2006,satisfiesthe initial

testingrequirementincludedin the permit. However,the languageis not perfectlyclearand

shouldbe clarified.

62. Ihe Agencyhasincludedarequirementin thepermit at Condition 7.1.7(h)(iii)

thatMidwestGenerationperformtesting for PMIO condensibles.1°First, thisrequirementis

beyondthe scopeof the Agency’sauthority to includein a CAAPP permit, as suchtesting is not

an “applicablerequirement,”as discussedin detail below. Second,evenif the conditionwere

appropriatelyincludedin the permit,which Midwest Generationdoesnot by anymeansconcede,

the languageof Condition 7.1 .7(b)’~’tis not clearas to the timing of the reqturedtesting, largely

becauseCondition 7.1 .7(a)(i) is not clear.

63. With respectto the inclusionof the requirementfor Method202 testingat

Condition7.l.7(b)(iii) at all in a CAAPP permit, the Agencyhasexceededits authority, andthe

requirementshouldbe removedfrom thepermit. At the least,the requirementshouldhe set

asidein a state-onlyportionof the CAAPP permit,althoughMidwestGenerationbelievesits

inclusion in anypermitwould be inappropriatebecausethereis no regulatoryrequirementthat

appliesPM10 limitations to thePowertonGeneratingStation.. In responseto commentson this

point, the Agencystatedin the ResponsivenessSummaryatpage18, “The requirementfor using

°Condensjb/e is the Board’s spelling in the regulationsandin scientificpublications,thusourspellingof it

heredespitethe Agency’schosenspelling in the permit,‘hich is the preferredspelling in the Wcbstersdictionary.
See35 lll.Adin.Code § 212.108.

° The asteriskis in the permit.
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both Methods5 and202 is authorizedby Section4(h) of the EnvironmentalProtectionAct.”

MidwestGenerationdoesnot questionthe Agency’sauthority to gatherinformation. Section

4(h) of the Act says,

The Agencyshallhavethe duty to collect and disseminatesuch
information,acquiresuchtechnicaldata,andconductsuch
experimentsas maybe requiredto carryout the purposesof this
Act, including ascertainmentof the quantity’ andnatureof
dischargesfrom any contaminantsourceanddataon thosesources,
andto operateandarrangethr the operationof devicesfor the
monitoringof environmentalquality:

415 ILCS 5/4(b). Flowever,this authoritydoesnot maketestingfor PMIO condensiblesan

“applicablerequirement”underTitle V. As discussedabove,an “applicablerequirement”is one

applicableto the permitteepursuantto a federalregulationor a SIP.

64. Further,simply becauseMethod202 is one of USEPA’sreferencemethodsdoes

not makeit an “applicablerequirement”pursttantto Title V, asthe Agencysuggestsin the

ResponsivenessSummary. The structureof the Board’sPM regulationsestablishthe applicable

requirementsfor the PowertonGeneratingStation. ThePowertonGeneratingStationis subject

to the requirementsof 35 Ill.Adm.Code212.SuhpartE, ParticulateMatter Emissionsfrom Fuel

CombustionEmissionUnits. It is not andneverhasbeenlocatedin a PM10nonattainment

area. 2 The Board’sPM regulationsare structuredsuchthatparticularPMIO requirementsapply

to identified sourceslocatedin the PMIO nonattainmentareas.t3No suchrequirementsapply

nowor haveeverappliedto the PowertonGeneratingStation.

65. The measurementmethodfor PM, referencingonly Method5 or derivativesof

MethodS,is at 35 Ill.Adm.Code§ 212.110. Thissectionof the Board’srulesappliesto the

2 In fact, therearenomore PMIO nonattainmentareasin thestate. See70 Fed.Reg.55541 and55545

(September22, 2005),redesignatingto attainmentthe Mccook andLakeCalumetnonattainmentareas,respectively.

i3 Presumably,thesesourceswill remainsubject to those requirementsaspartof Illinois’ maintenanceplan.
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PowertonGeneratingStation. The measurementmethodfor PM 10, on the otherhand,is found

at 35 lll.Adm.Code § 212.108,MeasurementMethodsfor PM-lU EmissionsandCondensible

PM-lU Emissions, This sectionreferencesboth Methods5 and 202. amongothers. Not subject

to PMIU limitations,the PowertonGeneratingStationis not subject to § 212,108.contrary to the

Agency’sattemptto expandits applicability in the ResponsivenessSummaryby stating,

“Signifleantly, the uscof ReferenceMethod202 is not limited by geographicareaor regulatory

applicability.” ResponsivenessSummary,p. 18. This is certainlya true statementifone is

performinga testof condensibles.however,this statementdoesnot expandthe requirementsof

§ 212.110to includePMI 0 condensibletestingwhen the limitations applicableto the source

pursuantto 2l2.SubpartE are for only PM. p~PMIO. Therefore,there is no basisfor the

Agencyto requirein the CAAPP permit, which is limited to including ~j~v applicable

requirementsandsuch monitoring,reeordkeeping,andreportingthat arenecessaryto assure

compliance,that the PowertonGeneratingStationbe testedpursuantto Method202.

66. The Agencyevenconcedesin the ResponsivenessSummarythatMethod 202 is

not an applicablerequirement:

The inclusionof this requirementin theseCAAPPpermits,which
relatesto full andcompletequantificationof emissions,doesnot
alter the test measurementsthat areapplicablefor determining
comp,liancewith PM emissionsstandardsandlimitations,which
generallydo not includecondensable[sici PM emissions, In
addition,sincecondensable[sic] PM emissionsarenot subiectto
emissionstandards.

ResponsivenessSummary,p. 18. (Emphasisadded.) Further,the Agencysays,“Regulatorily,

only filterable114’PM emissionsneedto be measured,”ResponsivenessSummary,p. 18. The

Agencyattemptstojustify inclusionof the requirementfor testing condensiblesby statingthat

4 ic.. non-gaseousPM: condetisibles are gaseous.
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the dataareneededto “assistin conductingassessmentsof the air quality impactsof power

plants, includingthe Illinois EPA’s developmentof an attainmentstrategyfor PM2.5” or by

statingthat “the useof ReferenceMethod202 is not limited by geographicareaor regulatory

applicability.” ResponsivenessSummary,p. 18. Under the Board’srules, it is limited to testing

for PM,andso,at leastin Illinois, its “regulatoryapplicability” is, indeed,limited. These

attemptedjustificationsdo not converttesting for condensiblesinto an applicablerequirement.

67. While the Agencyhasa duty underSection4(b) to gatherdata,it must be donein

compliancewith Section4(b). Section4(b), however,doesnot createor authorizethe creationof

perniit conditions. 1’he Board’srulesserveas the basisfor permitconditions. Therefore,

Midwest Generationdoesdisputethat requiring suchtestingin the CAAPP permit is appropriate.

In fact, it is definitely not appropriate.It is unlawful and exceedsthe Agency’sauthority.

68. The requirementfor Method202 testingniustbe deletedfrom the permit.

Consistentwith the APA, Condition 7.1.7(h)’~andthe inclusionof Method 202 in Condition

7.1 .7(b)(iii), contestedherein,arestayed,andMidwestGenerationrequeststhatthe Boardorder

the Agency to deletethe requirementfor Method 202 testingfrom the permit.

(iv) Measuring CO Concentrations

69. The CAAPPpermit issuedto the PowertonGeneratingStationrequiresMidwest

Generationto conduct,as awork practice,quarterly“combustionevaluations”that consistof

“diagnosticmeasurementsof the concentrationof COin the flue gas.” SeeCondition7.1.6(a).

Seealso Conditions7.1.9(a)(vi) (relatedrecordkeepingrequirement),7.1.10-1(a)(iv) (related

reportingrequirement),and7.1.12(d)(relatedcomplianceprocedurerequirement).Including

theseprovisionsin the permit is not necessaryto assurecompliancewith the underlying

standard,is not requiredby the Board’sregulations,and,therefore,exceedsthe Agency’s

authorityto gapflll, Maintainingcompliancewith the CO limitation hashistoricallybeena work
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practice.thus its inclusion in the work practiceconditionof the permit. Sophisticatedcontrol

systemsareprogrammedto maintainboilers in an optimaloperatingmode,which servesto

minimize CO emissions. One can speculatethat becauseit is in Powerton’sbestintereststo

operateits 1~oilers optimally andbecauseambientCO levelsareso low,15 compliancewith the

CO limitation hasbeenaccomplishedthroughcombustionoptimizationtechniqueshistorically at

powerplants. There is no reasonto changethis practiceat this point. Ambientair quality is not

threatened, andslacktestinghasdemonstratedthat emissionsof CO at the PowertonGenerating

Station,at 5.3 ppmat UnitS and 10.4 ppm at Unit 6 during the lateststacklest, aresignificantly

belowthe standardof 200 ppm.

70. In the case of CO. requiringthe Stationsto purchaseand install equipmentto

monitorandrecordemissionsofa pollutant that stacktestingdemonstratestheycomply with -~

by a comfortablemargin — andfor which the ambientair quality is in complianceby a huge

margin is overly burdensomeand,therefore,arbitraryandcapricious. In order to comply with

the “work practice”16of performing“diagnostictesting” that yields a concentrationof CO,

MidwestGenerationmustpurchaseandinstall or operatesomesortof monitoringdevices. One

of the Powertonunits hasCO ductmonitorsthat could be usedto comply with this requirement.

The otherunit at the PowertonGeneratingStation,however,doesnot haveCO ductmonitoring

capability, andneitherunit hassuch monitoringcapabilityin the stack. Therefore,Midwest

IS The highestone-hour ambient measureof CO in the state in 2003was in Peoria: 5.3 ppm; the highest 8-

hourambientmeasurein thestatewas in Maywood: 3.5 ppm. Illinois EnvironmentalProtectionAgency, illinoLs
AnnualAir Quality Report2003, Table87, p. 57, Theone-hourstandard1s35 ppm, andthe 8-hourambient
standard is 9 ppm. 35 1ll.Adni.Code § 243.123. Note: Theillinois AnnualAirQuality Report2003 is thelatest
availabledataon Illinois EPA’s websiteat www.eQa~iatc.il.us4 Air 4 Air Quality Information4 Annual Air
Quality Report-)2003 Annual Report. The2004 report is not yet available.

‘~MidwestGenerationquestionshow therequirementthai theAgencyhasincludedin Condition 7.I.6(a) is
classifiedas a“work practice.” To derive aconcentrationof CO emissions,Midwest Generationwill haveto
engagein monitoringor testing— the work practiccof combustionoptimizationthathasbeenthe standard
historically.
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Generationis effectively requiredto purchaseand inslall at leastonemonitoring deviceto

complywith this conditionwith no environmentalpurposeserved,

7L Furthermore,the Agencyhasthiled to provide any guidanceas to how to pertbrm

diagnosticmeasurementsof the concentrationof CO in the flue gas. It is MidwestGeneration’s

understandingthat a samplecanbeextractedfrom anypoint in the furnaceor stackusinga

probe. Thissamplecan then he preconditioned(removalof wateror particles,dilution with air)

andanalyzed.The way in which the sampleis preconditionedand analyzed,however,varies.

Giventhe lack of guidanceandthe variability in the way the concenirationof CO in the flue gas

can be measured,the datageneratedis not sufficient to assurecompliancewith the CO limit and

is, therefore,arbitraryandcapricious. Stack testing,on the otherhand,doesyield datasufficient

to assurecompliancewith the CO limit.

72. In addition,the permit requiresat Conditions7.1.9~(i).7.1.9(g)(ii)(C)(5),and

7.1.9(h)(iD(D)(3)17that MidwestGenerationprovideestimatesof the magnitudeof CO emitted

duringstartupandoperationduringmalfunctionand breakdown.The monitoringdevicethat

MidwestGenerationwould utilize for the quarterlydiagnosticevaluationsrequiredby Condition

7.1.6(a)is a portableCO monitor. So far as Petitionerknows,portableCO monitorsarenot

equippedwith continuousreadoutrecordings. Rather,theymustbe manuallyread. What the

Agency is effectively requiring throughtherecordkeepingprovisionsof Conditions7.1.9(g)(i),

7.1 .9(g)(ii)(C)(5),and7.1 .9(h)(ii)(D)(3) is that someonecontinuallyreadthe portableCO

monitorduringstartup,which could takeas longas 24 hours,andduringmalfunctionsand

breakdowns,which are by their naturenotpredictable.In the first ease(startup),therequirement

is unreasonableandoverly burdensomeandperhapsdangerousin someweatherconditions;in

the secondease(malfunctionandbreakdown),in addition to the sameproblemsthat are

~Relatedconditionsare7.1.10-I(a)(iv) (reporting)and7.1.12(d)(complianceprocedures).
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applicableduringstartup,it mayhe impossiblefor MidwestGenerationto comply with the

condition.

73. The requirementto performdiagnosticmeasurementsof the concentrationof CO

in the flue gasis arbitrary andcapriciousbecausethe Agency hasfailed to provideanyguidance

as to how to performthe diagnosticmeasurements.Midwest Generationcan only speculateas to

howto developandimplementa formulaandprotocol for performingdiagnosticmeasurements

of the concentrationofCO in the flue gasin the mannerspecifiedin Condition7.1.6(a).

74. IJSEPAhasnot requiredsimilar conditionsin the perniits issuedto otherpower

plantsin Region5. Therefore,returningto the work practiceof good combustionoptimizationto

maintainlow levelsof CO emissionsis approvableby IJSEPAandis appropriatefbr CO in the

permit issuedto the PowertonGeneratingStation.

75. Consistentwith theAPA, Conditions7.1.6(a),7.1,9(a)(vi), 7.1,9(g)(i),

7.1 .9(g)(ii)(C)(5),7.1 .9(h)(ii)(D)(3), 7.1.10-1(a)(iv), and 7.1.12(d)to the extentthat Condition

7.1,12(d)requiresthe quarterlydiagnosticmeasurementsandestimatesof CO emissionsduring

startupandmalfunctionlbreakdown,contestedherein,andanyotherrelatedconditionsthat the

Board finds appropriatearestayed,andMidwest Generationrequeststhat the Boardorder the

Agency to amendCondition 7.1.6(a) to reflecta requirementfor work practicesoptimizingboiler

operation,to deletethe requirementfor estimatingthe magnitudeof CO emittedduringstartup

andmalfunctionandbreakdown,andto amendthe correspondingrecordkeeping,reporting,and

complianceproceduresaccordingly.

(v) Applicability of 35 HLAdm.Code 217.SubpartV

76. The Agency hasincludedthe wordeachin Condition 7.1.4(f): “The affected

boilersare~gh subjectto the following requirements (Emphasisadded.)Becauseof the

structureandpurposeof 35 lll.Adm.Code 21 7.SubpartV, whichis the requirementthatthe NOx
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emissionsratefrom certaincoal-fired powerplants during the ozoneseasonaverageno more

than0.25 lb/mmBtu acrossthe state,MidwestGenerationsubmitsthat theuseof the word each

in this sentenceis misplacedandconfusing,given the option availableto the Powerton

GeneratingStationto averageemissionsamongaffectedunits in infinite combinations.

77. Consistentwith the APA, Conditions7.1.4(f)and 7.1,4ffl(i)(A) are stayed,and

Midwest Generationrequeststhat the Board order the Agency to delete the word eachfrom the

sentencequotedabovein Condition7.1.4(f) andto insertthe word eachin Condition

7.1 ,4ffl(i)(A) if the Boardagreesthat its inclusionis necessaryat all, as follows: “The emissions

of NOx from a~~th afTected boiler

(vi) Startup Provisions

7S. As is allowedby Illinois’ approvedTitle V program,CAAPP permitsprovidean

affirmativedefenseagainstenforcementactionsbroughtagainsta perniitteefor emissions

exceedingan emissionslimitation duringstartup. The provisionsin the Board’srulesallowing

for operationof a CAAPP sourceduringstartupare locatedat 35 l1l.Adm.Code201 Subpart1.

Theseprovisions,at § 201.265referbackto § 201,149with respectto the affirmativedefense

available. The rulesnowherelimit the lengthof time allowedfor startup,andthe recordsand

reportingrequiredby § 201.263,the provision that the Agencycited as the regulatorybasis for

Condition7.1.9(g),do not addressstartupat all; it is limited in its scopeto recordsandreports

requiredfor operationduringmalfunctionandbreakdownwherethereareexcessemissions.

Therefore,onemustconcludethatthe recordsthat theAgencyrequireshereare the resultof

gapfihling and are limited to whatis necessaryto assurecompliancewith emissionslimits.

79. Midwest Generation is already required to provide information regarding when

startupsoccurandhow long theylast by Condition 7.I.9(g)(ii)(A). Condition7.l.9(g)(ii)(B)

requiressomeadditionalinformationrelativeto startup. Emissionsof SO2,NON, andopacity
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duringstartuparecontinuouslymonitoredby the CFMS;COMS. Midwest Generationhas

alreadyestablishedthat the magnitudeof emissionsof PM and CO cannotbe provided(see

above). The additionalinformationthat the Agencyrequiresin Condition 7,1,9(g)(ii)(C) after a

six-hourperiod doesnothing to assurecompliancewith the emissionslimitations, which is the

purposeof thepermit in the first place,andsoexceedsihe Agency’sauthorityto gapfill.

Moreover,this “additional” informationwould serveno purposewere it to he requiredevenafter

the 36 hourstypically requiredfor startup.

80. Consistentwith theAPA, Condition 7.l.9(g)(ii)(C), contestedherein, is stayed,

and MidwestGenerationrequeststhatthe Boardorder the Agency to deletethe condition,

consistentwith the startupprovisionsof 35 lIl.Adm.Code § 201.149andthe inapplicability of

§ 201.263.

(vii) Malfunction andBreakdownProvisions

81. Illinois’ approvedTitle V programallows the Agency to grantsourcesthe

authorityto operateduringmalfunctionandbreakdown,eventhoughthesourceemitsin excess

of its limitations,upon certainshowingsby the permit applicant. The authority mustbe

expressedin the permit,andthe Agencyhasmadesucha grantof authority to Midwest

Generationfor the PowertonGeneratingStation. Thisgrantof authorityservesonly as an

affirmativedefensein an enforcementaction. Generally see Condition7.1.3(c).

82. Condition 7.1.10-3(a)(i)requiresthatMidwest Generationnotify theAgency

“immediately” if it operatesduringmalfunctionandbreakdownandtherecould bePM

exceedances.As MidwestGenerationhaspointedout above,thereis currentlyno provenor

certifiedmethodologyfor measuringPM emissionsotherthanthroughstacktesting. Therefore,

the Agency is demandingthat Midwest Generationnotify it of themeresuppositionthatthere

havebeenPM exceedances.‘l’he Agencyhasprovidedno regulatorybasisfor reporting
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suppositions.At the very least,MidwestGenerationshouldhe grantedthe opportunityto

investigatewhetheroperatingconditionsaresuchthat supportor negatethe likelihood thatthere

mayhavebeenPM emissionsexceedancesduring the malfunction andhreakdown,though

Midwest Generationdoesnot believethat eventhis is necessary,sincethe Agency lacksa

regulatorybasisfor this requirementin the first place. Referenceto relianceon opacity as an

indicatorof PM emissionsshouldbe deleted. The condition as written exceedsthe scopeof the

Agency’sauthorityto gapfill andso is unlawful, arbitraryandcapricious.

83. Also in Condition 7.I.I0-3(a)(i),the Agencyhasdeletedthe word consecutiveas

a trigger for reportingopacityandpotentialPM cxceedancesduring an “incident” in the final

versionof the permit. Versionsprior to the July 2005 version includethat word. Its deletion

completelychangesthe scopeandapplicability of the condition. PleaseseeMidwest

Generation’scommentson eachversion of the permitin the AgencyRecord. As the seriesof

commentsdemonstrates,it wasnot until the draft revisedproposedpermit issuedin July 2005

that theAgencyhaddeletedthe conceptof consecutivesix-minuteaveragesof opacity from this

condition. In the December2004 versionof the permit, the word consecutivehadbeenreplaced

with in a row, but the conceptis thesame.

84. The Agencyhasprovidedno explanationfor this change. As the actualopacity

exceedaneecouldalonecomprisethe “incident,” MidwestGenerationbelievesthatit is more

appropriateto retain theword consecutivein the condition(or addit backin to the condition).

Random,intermittentexceedancesofthe opacity limitation do not necessarilycomprisea

malfunctionlbreakdown“incident.” Onthe otherhand,aprolongedperiodof opacity

exceedancedoespossiblyindicatea malfjnetionfbreakdown“incident.” In the alternative,

MidwestGenerationsuggeststhatthe Agencyadda two-hourtimeframeduringwhichthesesix
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or moresix-minuteopacity averagingperiodscould occurto be consistentwith the next

condition,7.1.10-3(a)(ii), Likewise, a timeframeis not includedin Condition 7.1.lO-3(a)(ii),

whichappearsto refer to the same‘incident” that is addressedby Condition 7.1.10-3(a)(i).

MidwestGenerationsuggeststhat the Agencyqualify the lengthof timeduringwhich the

opacity standardmayhavebeenexceededfor two or morehoursto 24 hours.

85. Consistentwith the APA, Condition 7.1.10-3(a)(i), contestedherein,is stayed,

and MidwestGenerationrequeststhat the Boardorder theAgency to deleteit from thepermit as

it relatesto PM. Consistentwith the APA, Condition 7.i.10-3(a)(ii).contestedherein,and

MidwestGenerationrequeststhat the Board orderthe Agency to removethe referenceto PM

emissionsand to inserta timeframeto spanthe six six-minuteopacityaveragingperiodsto make

them consecutiveor, in the alternative,to requirethattheyoccurwithin atwo-hourblock.

(viii) AlternativeFuelsRequirements

86. The Agencyhas includedat Conditions7.1.5(a)(ii)-(iv) requirementsthatbecome

applicablewhenPowertonusesa fuel otherthancoal as its principal fuel. Condition 7.1.5(a)(ii)

identifieswhat constitutesusingan alternativefuel as theprincipal fuel andestablishesemissions

limitations. Condition 7.1.5(a)(iii) alsodescribesthe conditionsunderwhich Powertonwould be

consideredto beusingan alternativefuel as its principal fuel. Condition7,1.5(a)(iv)requires

notification to the Agencyprior to Powerton’suseofan alternativefuel as its principal fuel.

87. inclusionsof thesetypes of requirementsin Condition7.1.5,the condition

addressingnon-applicabilityof requirements,is organizationallymisalignedunderthe permit

structureadoptedby the Agency. Theseprovisionsshouldbe includedin the propersectionsof

the permit, suchas 7.1.4 for emissionslimitations and7.1.10for notifications. In thealternative,

theyshouldbe in Condition7.1.11(c),operationalflexibility, wherethe Agencyalreadyhasa

provisionaddressingalternativefuels. As the Agencyhasadopteda structurefor the CAAPP
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permitsthat is fairly consistentnot only amongunits in a singlepermit but alsoamongpermits.’8

for the Agencyto includespecific recordkeepingrequirementsin the compliancesectioncreates

a disconnectand uncertaintyregardingwherethe permitteeis to find out what it is supposedto

do.

88. Additionally, at Condition 7.1.11(c)(ii). the Agency’splacementof the examples

of alternativefuels definesthem ashazardouswastes. The intent andpurposeof the conditionis

to ensurethat thesealternativefuels arenot classifiedas hazardouswastes. The last phraseof

the condition,beginningwith “such as petroleumcoke,tire derivedfuel...,” shouldhe placed

immediatelyafter“Alternative fuels” with punctuationandotheradjustmentsto thelanguageas

necessary,to clarify that the exampleslistedare not hazardouswastes.

89. For thesereasons,Conditions7,1 .5(a)(ii), 7.1 .S(a)(iii). 7.1.5(a)(iv),and

7.i,11(c)(ii) are stayedpursuantto the APA, and MidwestGenerationrequeststhatthe Board

orderthe Agencyto placeConditions7.1.5(a)(ii)-(iv) in moreappropriatesectionsof the permit

andto clarify Condition 7. I . I I (c)(ii).

(ix) StackTesting Requirements

90. Condition7.1.7(e)identifies detailedinformationthat is to be includedin the

stack testreports,including targetlevels andsettings. To the extentthat theserequirementsarc

or canbe viewedas enforceableoperationalrequirementsorparametricmonitoring conditions,

MidwestGenerationconteststhis condition. Operationof an electricgeneratingstationdepends

upon manyvariables— ambientair temperature,coolingwater supplytemperature,fuel supply,

equipmentvariations,and so forth — suchthat differentsettingsareusedon a daily basis. Stack

testingprovidesa snapshotof operatingconditionswithin the scopeof the operationalparadigm

“That is, Condition 7_t.9 for all typesof emissionsunits in this permit, from boilerstotanks,addresses
recordkeeping.Likewise,condition 7.x.9 addressesreeordkeepingin all of the CAAPP permits for EOIJs.

39



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005
* * * * * POB 2006-059 * * * * *

set forth in the permitat Condition 7.1.7(b)that is representativeofnortnal or maximum

operatingconditions,but usingthosesetlingsas sometypeof monitoringdeviceor parametric

compliancedatawould be inappropriate.

91. Consistentwith the APA, Condition 7.1.7(e),contestedherein, is stayed,and

MidwestGenerationrequeststhat the Boardorder the Agency to deletethe conditionfrom the

permit.

(x) Monitoring and ReportingPursuantto NSPS

92. It appearsfrom variousconditionsin the permit that the Agencybelievesthat

Powertonis subjectto NSPSmonitoringand reportingrequirementspursuantto the Acid Rain

Program. Midwest Generationsreviewof the applicablerequirementsunderAcid Raindo not

revealhow the Agencyarrivedat this conclusion. ‘Ibis is anexampleof howa statementof

basisby the Agencywould havebeenvery helpful. The Acid RainProgramrequiresmonitoring

andreportingpursuantto 40 CFR Part75. Specifically,40 CFR § 75.21(b)statesthat

continuousopacitymonitoringshall be conductedaccordingto proceduressetforth in state

regulationswheretheyexist. Recordkeepingis addressedat § 75.57(1)andreporting at § 75.65.

Noneof this referencesPart60. NSPS.

93. Arguably, it is oddthataperniitteewould appeala conditionin a permit that

statesthat regulatoryprovisionsare not applicable.However,consistentwith Midwest

Generation’sanalysisof the Acid Rain requirements,thepermit,andthe Board’sregulations,it

mustalso appealCondition7.1.5(b),which exemptsPowertonfrom the requirementsof 35

III.Adm.Code201.SubpartL baseduponthe applicability of NSPS. NSPSdoesnot apply to the

PowertonGeneratingStationthroughthe Acid RainProgram,and sothis conditionis

inappropriate.
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94. Conditions7,2.1 0-2(h)(i), 7.1.l0-2(c)(i), and 7.1 .lO-2(d)(i) requireMidwest

Generationto submitsummaryinformationon the performanceof the 502,NOx, andopacity

continuousmonitoring systems,respectively,including the inihrmationspecifiedat 40 CFR

§ 60:7(d). Condition 7.1.10-2(d)(iii) Note refers,also,to NSPS§~60.7(c)and(d). The

informationrequiredat § 60.7(d) is inconsistentwith the informationrequiredby 40 CFRPart

75, which are the federalreportingrequirementsapplicableto MidwestGeneration’sboilers.

Section60.7(d) is not an “applicablerequirement,”as the boilersarenot subjectto the NSPS.

For MidwestGenerationto comply with theseconditionswould entail reprogrammingor

purchasingand deployingadditional softwarefor the computerizedCEMS,effectively resulting

in the impositionof additional substantiverequirementsthroughthe CAAPP permitbeyondthe

limitations of gapfilling. Moreover,contraryto Condition 7.1 .10-2(d)(iii), MidwestGeneration

doesnot find a regulatorylink betweenthe NSI’S provisionsof 40 CFR 60.7(c)and(d) and the

Acid RainProgram..

95. Consistentwith the APA, Conditions7.1.5(h),7.1.10-2(b)(i), 7.1.10-2(c)(i),

7.1.10-2(d)(i),7.1 .l0-2(d)(iii). and7.] .10-2(d)(iii) Note, contestedherein,arestayed,and

MidwestGenerationrequeststhat the Boardorder the Agency to deletereferenceto 40 CFR

60.7(d).

(xi) OpacityCompliancePursuantto § 212.123(b)

96. TheBoard’sregulationsat 35 JlLAdm.Code§ 212.123(b)providethat a source

mayexceedthe 30% opacity limitation of~2 12.123(a)for anaggregateof eight minutesin a 60-

minuteperiod but no morethan threetimesin a 24-hourperiod. Additionally, no otherunit at

the sourcelocatedwithin a 1,000-footradiusfrom the unit whoseemissionsexceed30% may

emit at suchanopacityduring the same60-minuteperiod. Becausetheopacity limit at

§ 212.123(a)is expressedas six-minuteaveragespursuantto Method9 (seeCondition
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7.1.12~)(i)),a sourcedemonstratingcompliancewith § 212.123(h)mustreprogramits COMS to

recordor reportopacityovera difftrent timefrainethanwould be requiredby demonstrating

compliancewith § 212.123(a)alone. The Agency attemptsto reflect theseprovisionsat

Condition7.1.12(a),providing for compliancewith § 2 12.123(a)at Condition 7. 1.12(a)(i) and

separatelyaddressing§ 212.123(b)atCondition 7.1.12(a)(ii). Additionally, the Agencyrequires

MidwestGenerationto provide it with 15 days’ noticeprior to changingits proceduresto

accommodate§ 212.123(b)at Condition 7.1 .12(a)Oi)(F).Theseconditionsraiseseveralissues.

97. First, Condition 7.1.12(a)(ii) assumesthat accommodatingthe “different”

compliancerequirementsof § 212.123(b),as comparedto § 212.123(a),is a changein operating

practices. In fact, it is not. Midwest Generationhas beencapturingopacity datain compliance

with § 212.123(b)for a numberof monthsas of the issuancedateof the permit. Arguably, then,

MidwestGenerationhasnothingto reportto the Agencypursuantto Condition 7.1.12(a)(ii)(E),

becauseno changeis occurring. However,Midwest Generationsuspectsthat Agencyassumes

thatit hasnot madethis so-calledchangeyet. MidwestGenerationrequestsclarification from

the Boardthat suchreportingis not requiredwheretheperniitteehasalreadyaccomplishedthe

“change”in datacapturepriorto issuanceof the CAAPPpermitandthatno recordkeepingand

datahandlingpracticesmustbe submittedfor Agency review.

98. Second,as with MidwestGeneration’sobjectionto Condition5.6.2(d),Condition

7.1.12(a)(ii)(E) is an attemptby the Agency to insert itself into the operationalpracticesof a

sourcebeyondthe scopeof its authorityto do so. The Agencystatesthatthe purposeof the 15

days’prior noticeis so thatthe Agencycan reviewthe source’sreeordkeepinganddatatmndling

procedures,presumablyto assurethat theywill complywith the requirementsimplied by

§ 212.123(b). As with Condition 5.6.2(d),the risk lies with the permittee.1f duringan
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inspectionor a reviewofa quarterly report, the Agency finds that MidwestGenerationhasnot

compliedwith § 2 l2.123(b)’s implieddatacollectionrequirements,thenthe Agency is

authorizedby the Act to takecertainactions. MidwestGenerationis quite capableof taking the

responsibilityfor the datacaptureandrecordkecpingnecessaryfor compliancewith

§ 212.123(b).

99. Moreover,while Condition7.I.12(a)(ii)(E)saysthat the Agency will reviewthe

recordkeepinganddatahandlingpracticesof the source,it saysnothingaboutapprovingthem or

what the Agencyplansto do with the review, lhe Agencyhasnot explainedapurposeof the

requirementin a statementof basisdocumentor in its ResponsivenessSummaryor shownhow

this open-endedconditionassurescompliancewith the applicablerequirement.Becausethe

CrawfhrdGeneratingStationis requiredto operatea COMS,all of the opacityreadingscaptured

by the COMS arerecordedandavailableto theAgency. The Agencyhashadampleopportunity

to determinewhetherCrawfordhascompliedwith § 212.123(b). MidwestGeneration’s

providing 15 days’ prior noticeof its “change” to accommodating§ 212.123(b)will not improve

the Agency’sability to determineCrawford’s compliance.

100. Conditions7.1.l0-3(a)(i)and(ii) do not accommodatethe applicability of

§ 212.123(b). The Board’s regulationsdo not limit when§ 212.123(h)mayapply beyondeight

minutesper60 minutesthreetimesper 24 hours. Therefore,anylimitation on opacity must

consideror accommodatethe applicabilityof § 212.123(b)andnot assumeor imply that the only

applicableopacity limitation is 30%.

101. Finally, inclusionof recordkeepingandnotificationrequirementsrelatingto

§ 212.123(b)in the compliancesectionof the permit is organizationallymisalignedunderthe

permit structureadoptedby the Agency. Theseprovisions,to the extentthat theyareappropriate
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in the first place,should he includedin the propersectionsof the permit, suchas 7.1.9 for

recordkeepingand7.1.10 for reporting As the Agencyhasadopteda structurefor the CAAPP

permitsthat is fairly’ consistentnot only amongunits in a singlepermitbut alsoamongpermits,

for the Agency to includespecificreeordkeepingrequirementsin the compliancesectioncreates

a disconnectand uncertaintyregardingwherethe permitteeis to find out what he or she is

supposedto do.

Consistentwith the APA. Condition 7.1 .12(a)(ii), contestedherein, is stayed,and

MidwestGenerationrequeststhat the Boardorder the Agency to deletethe condition from the

permit. Additionally, consistentwith the APA, Conditions7.1.10-3(a)(i) and(ii), contested

herein,arestayed,and. if the Boarddoesnot order the Agency to deletetheseconditionsfrom

the permitpursuantto other requestsraised in this appeal.Midwest Generationrequeststhat the

Board order the Agency to amendtheseconditionsto reflect the applicability of § 212.123(h).

E. CoalHandlingEquipment,CoalProcessingEquipment,andFly Ash Equipment
(Sections7.2, 7.3, and 7.4)

(i) Fly Ash Handlingv. Fly Ash ProcessingOperation

102, No processingoccurswithin the fly ash system. It isa handlingandstorage

operationthe sameas coal handlingandstorage. The Agencyrecognizesin Condition 7.4.5 that

the NSPSfor NonmetallicMineral ProcessingPlantsdoesnot apply “becausethereis no

equipmentusedto crushor grind ash.” This underscoresMidwestGeneration’spoint that the fly

ashhandlingsystemis not a process.

103. Becausethe fly ashoperationsat thePowertonStationarenot a process,theyarc

not subjectto the processweight raterule at § 212.321(a). Section212.321(a)is not an
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applicablerequirementunder‘Fitle V. sincethe fly ashoperationis not a process.I’) The process

weightraterule is not a legitimateapplicablerequirementandso is includedin the permit

itnpermissibly. Condition 7.4.4(c)andall otherreferencesto the processrateweight rule or

§ 212.321(a).including in Section tO of the permit, shouldhe deleted.

104. Sincethe fly ashoperationis not a process,referenceto it as a processis

inappropriate. The wordproce~ssandits derivativesin Section7.4 of the pennitshould be

changedto operationandits appropriatederivativesor, in oneinstance,to handled,to ensure

thatthereis no confusionas to theapplicability of § 212.321(a).

105. Consistentwith the APA, the Conditions7.4.3,7.4.4.7.4.6,7.4.7. 7.4.X, 7,4.9,

7.4.10,and7.4.11,all of which arecontestedherein,arestayed,andMidwestGeneration

requeststhat the Boardorderthe Agency to deletethe Conditions7.4.4(c),7.4.9(b)(ii), andall

otherreferencesto the processweight raterule, inc]uding in Section 10, and add Condition

7.4.5(b)identifying § 212.321(a)as arequirementthat is not applicableto Powerton.

(ii) WaterSpraysfor CoalProcessingOperations

106. MidwestGenerationemployswatersprayingas anothermeansof controlling

emissionsfrom the coal processingoperations. Theseshouldbe listedat Condition 7.3.1 as well

as Condition7.3.2. For thesereasons,Condition7.3:!, contestedherein, is stayed,andMidwest

Generationrequeststhat the Boardorder theAgencyto addwaterspraysto the descriptionof the

emissionscontrol practicesat thePowertonGeneratingStation.

(iii) FugitiveEmissionsLimitations andTesting

107. The Agencyhasappliedthe opacity limitations of § 212.123to sourcesof fugitive

emissionsat the PowertonGeneratingStationthroughConditions7.2.4(h),7.3.4(b),and 7.4.4(b),

~Midwest Generation doesnot dispute the Agency’s insislencethat fly ash handling is subject to the
processweight raterule becauseit cannot comply; in fact, Midwest Generation complies by an impressivemargin.
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all referring backto Condition 5.2.2b). Applying the opacity limitations of~2 12.123 to sources

of fugitive emissionsis improperandcontrary to the Board’sregulatorystructurecoveringPM

emissions, In its responseto commentsto this effect, the Agencyclaims that

In lothing in the State’sair pollution control regulationsstatesthat
the opacity Ii nitationdoesnot apply to Iligitive emissionunits.
The regulationsat issuebroadlyapply to ‘emissionunits.’
Moreover,while not applicableto thesepowerplants,elsewherein
the State’sair pollution control regulations,opacity limitations are
specificallyset for fugitive particulatematteremissionsat marine
terminals,roadways,parking lots andstoragepiles.

ResponsivenessSummary,p.41.

108. That the Agencyhadto specificallyestablishfugitive emissionslimitations for

suchsourcesis a strongindication that the regulatorystructuredid not apply theopacity

limitations of § 212.123 to fugitive sources.Fugitiveemissionsaredistinctly different in nature

from point sourceemissions,in thatpoint sourceemissionsareemittedthrougha stack,while

fugitive emissionsare not emitted throughsomediscretepoint. Therefore,fugitive emissionsare.

addressedseparatelyin the Board’s rule at 35 lll.Adm.Code212.SubpartK. Theserulescall for

fugitive emissionsplansandspecificallyidentify the typesof sourcesthat are to be coveredby

theseplans. Condition 5.2.3 echoestheserequirements,andCondition 5.2.4 requiresthe fugitive

emissionsplan.

109. The limitations for fugitive emissionsareset forth at § 212.301. It is a no-visible-

emissionsstandard,as viewed atthe property line of the source. ‘Ihe measurementmethodsfor

opacityareset forth at § 212.109,which requiresapplicationof Method 9 as appliedto

§ 212.123. It includesspecificprovisionsfor readingthe opacityof roadwaysandparkingareas.

However, § 212.107,the measurementmethod for visibleemissions,says,“This Subpartshall

not apply to Section212.301of this Part.” Therefore,with the exceptionof roadwaysand

parkinglots,the Agency is precludedfrom applyingMethod 9 monitoringto fugitive emissions,
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leaving no mannerfor monitoringopacity from fugitive sourcesotherthanthe methodset lbrth

in § 212.301. ‘Ibis reinforcesthe discussionaboveregardingthe structureof Part212 andthat

§ 212.123doesnot apply to sourcesof fugitive emissionsotherthan wherespecificexceptionsto

that generalnonapplieahilityareset forth in the regulations.

110. As § 212.107specificallyexcludesthe applicability of Method9 to fugitive

emissions,the requirementsof Condition7.2.7(a),7.3.7(r),and7.4.7(a)areclearly inappropriate

anddo not reflect applicablerequirements.Therefore,they,alongwith Conditions7.2.4(b),

7.3.4(b),and7.4.4(b),mustbe deletedfrom the permit. Exceptfor roadwaysandparkinglots,

§ 212.123is not an applicablerequirementfor fugitive emissionssourcesand the Agency’s

inclusionofconditionsfor fugitive sourcesbasedupon § 212.123andMethod 9 is unlawful. To

the extentthat Condition 7.2.12(a),7.3.12(a),and7.4.12(a)rely on Method 9 for demonstrations

of compliance,it, too, is unlawful.

111. The Agencyalso requiresstacktestsof the haghousesat Conditions7.2.70),

7.3.7(b),and7.4.7(b). PM stacktestingwould be conductedin accordancewith TestMethod5.

However,apartof complying with Method5 is complying with Method 1, which establishesthe

physicalparametersnecessaryto test. MidwestGenerationcannotcomplywith Method I. The

stacksand ventsfor suchsourcesas smallbaghousesandwetting systemsarenarrowandnot

structurallybuilt to accommodatetestingportsandplatforms for stacktesting. The PM

emissionsfor thesetypesof emissionsunits are very small. The inspections,monitoring,and

recordkeepingrequirementsaresufficientto assurecompliance.Theseconditionsshould be

deletedfrom the permit.

112. For thesereasons,consistentwith the APA, Conditions7.2.4(b),7.2.7(a),7.2.7(b)

7.2.12(a),7.3.4(b),7.3.7(a),7.3.7(b),7.3.12(a),7.4.3(b),7.4.7(a),7.4.7(h),and7.4.12(a),all
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contestedherein,arc stayed,and Midwest (icncrationrequeststhat the Boardorder the Agency

to deletetheseconditionsto the extentthat theyrequirecompliancewith § 212.123and Method

9 or stacktestingand,thereby,compliancewith MethodsI and 5.

(iv) TemporaryFly Ash Storage“Facility”

113. Condition 7.4.3(b)(iii) refersto a storage“facility” for temporarystorageof fly

ashshouldthat becomenecessary.The implication of the wordfiwi//~’is abuilding or other

typeof enclosure.MidwestGenerationobjectsto the useof the wordfiwiluty without

clarilication that it includestemporarystoragein pileson the ground. For this reason,consistent

with the APA. Condition 7.4.3(b)(iii). contestedherein, is stayed,andMidwestGeneration

requeststhatthe Boardorder theAgency to clarify the conditionappropriately.

(v) TestingRequirementsfor CoalHandling,CoalProcessing,andFly Ash Handling
Operations

114. Ihe final permitprovidesat Condition7.4.7(a)(ii)that MidwestGeneration

conductthe opacitytestingrequiredat Condition7.4.7(a)(i) for a period of at least30 nunutes

“unlessthe averageopacitiesfor the first 12 minutesof observation(two six-minute averages)

areboth lessthan5.0 percent.” Theoriginal draft andproposedpermits(June2003 andOctober

2003,respectively)containedno testingrequirementfor fly ashhandling. This testing

requirementfirst appearedin the draft revisedproposedpermitof December2004,andat that

time allowedfor testing to be discontinuedif the first 12 minutes’ observationswereboth less

than 10%. In the seconddraft revisedproposedpermit(July 2005),the Agency inexplicably

reducedthe thresholdfor discontinuationof the testto 5%.
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115. The Agencyprovidedno explanationfor (1) treatingfly ashhandlingdifferently

from coat handlingin this regard(seeCondition 7.2.7(a)(ii)20)or (2) reducingthe thresholdfrom

10% to 59/s. Becausethe Agencyhasnot providedan explanationfor this changeatthe timethat

the changewas madeto provide MidwestGenerationwith the opportunity,at worst, to try to

understandtheAgency’s rationaleor to commenton the change,the inclusionof this changein

thethresholdfor discontinuingthe opacity test is arbitraryandcapricious. Condition7.4.7(a)(ii)

is inextricably entwinedwith 7.4.7(a),andsoMidwestGenerationmustappealthis underlying

conditionas well.

116. For thesereasons.Condition7.4.7(a),which is againcontestedherein, is stayed,

and,without concedingits appealof theseconditionsas to their appropriatenessat all, as stated

above,MidwestGenerationrequeststhat if the conditionsmustremainin the permit the Board

orderthe Agency to amendCondition 7.4.7(a)(ii)to reflect the I 0% threshold,ratherthanthe 5%

threshold,for discontinuationof the opacity test, althoughMidwestGenerationspecificallydoes

not concedethat Method 9 measurementsareappropriatein the first place.

(vi) InspectionRequirementsfor CoalHandling,CoalProcessing,andFly Ash Handling
Operations

117. Conditions7.2,8(a),7.3.8(a),and7.4.8(a)containinspectionrequirementsfor the

coal handling,coal processing,andfly ashhandlingoperations,respectively. In eachcase,the

conditionrequiresthat “[t]heseinspectionsshallbeperformedwith personnelnot directly

involved in the day-to[-]dayoperationof the affectedoperations The Agencyprovidesno

basisfor this requirementotherthana discussion,afterthe permit hasbeenissued,in the

ResponsivenessSummaryat page19. The Agency’srationaleis thatthe personnelperforming

~° “The durationof opacity observationsfor eachtest shallbe at least30 niinutes(five 6-minuteaverages)
unlessthe averageopacities for the first 12 minutesof observations(two 6-minuteaverages)areboth lessthan 10.0
percent.” (Emphasisadded.)
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the inspectionshould he”’ fresh’’ and“‘independent’”of the daily operation,but the Agency

doesnot tell uswhy being“fresh” and “independent”are “appropriate”qualificationsfor suchan

inspector. The Agencyrationalizesthat Method 22, Le., observationfor visible emissions,

applies,and so the inspectorneedhaveno particularskill set. The opacityrequirementfor these

operationsis not 0%or no visible emissionsat the point of operation,but ratherat the property

line. Therefore,exactly what the observeris supposedto look at is not at all clear.2’

118. Thereis no basisin law or practicalityfor thisprovision. ‘1~oidentify in a CAAPP

permit conditionwho can performan inspectionis oversteppingthe Agency’sauthorityand

clearlyexceedsanygapfllling authoritythat maysomehowapply to theseobservationsof

fugitive dust. ‘ftc requirementmusthe strickenfrom the permit.

119. The Agencyhasincludedin Conditions7.2.8(b)and 7.3.8(b)that inspectionsof

coal handlingandcoal processingoperationshe conductedevery 15 monthswhile the processis

not operating. Condition7.4.8(b)containsacorrespondingrequirementfor fly ashhandling,but

on a nine-monthfrequency. The Agencyhasnot madeit clear in a statementof basis or eventhe

ResponsivenessSummarywhy theseparticular frequenciesfor inspectionsareappropriate.

Essentially,the Agency is creatingan outageschedule,as theseprocessesare intricately linked to

the operationof the boilers. In anygiven areaof thestation,stationpersonnelareconstantly’

alert to any“abnormal” operationsduring thecourseof the day. Although thesearenot formal

inspections,they areinformal inspectionsandaction is takento addressany“abnormalities”

observedas quickly as possible. It is Midwest Generation’sbestinterestto run its operationsas

efficiently andsafelyas possible. While the Agencycertainlyhasgapfilling authority,the

gapfltling authority is limited to what is necessaryto ensurecompliancewith permit conditions.

21 The Agency’srequirementsin this conditionalsounderscoreMidwestGeneration’sappealof the

conditions applying anopacitylimitation to thgitive sources,aboveat SectionTI1.E.(iii).

50



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005
* * * * * PCB 2006-059 * * * * *

SeeAppalachianPower. It is not clearat all how thesefrequenciesof inspectionsaccomplish

thatend. Rather,it appearsthattheseconditionsare administrativecompliancetrapsfor work

thatis doneas part of the normal activitiesatthe station.

120. Moreover,the Agencydoesnot providea rationaleas to why the frequencyof fly

ashhandlinginspectionsshouldhe greater(more frequent)than for the otheroperations.

121. As theseoperationsmustbe inspectedwhentheyarenot operating,andas they

would not operateduringan outageof the boiler, it is not necessaryfor the Agency to dictate the

frequencyof the operations.Rather,it is logical that theseinspectionsshould be linked to boiler

outages. Moreover,theseoperationsare inspectedon monthly or weeklybasespursuantto

Conditions7.2.8(a),7.3.8(a),and7.4.8(a),and so anymaintenanceissueswill be identified long

beforethe 15- or nine-month inspections.

122. Conditions7.2.8(h),7.3.8(b).and7.4.8(b)requiredetailedinspectionsof the coal

handling,coal processing,andfly ashhandlingoperationsbothbefore andafter maintenancehas

beenperformed. The Agencyhasnot provideda rationalefor this requirementandhasnot cited

an applicablerequirementfor theseconditions. This levelof detail in a CA.&PPpermit is

unnecessaryand inappropriateandexceedstheAgency’sauthorityto gapflll. These

requirementsshould be deletedfrom the permit.

123. Condition7.2.8(a)requiresinspectionsof the coal handlingoperationson a

monthlybasisandprovides“that all affectedoperationsthatarein routineserviceshallbe

inspectedat leastonceduringeachcalendarmonth.” Sincethefirst sentenceof the condition

alreadystatesthattheseoperationsareto be inspectedon a monthlybasis,thelast clauseof the

conditionappearssuperfluous. However, until theJuly 2005 draft revisedproposedpermit, the

languagein this clausewas“that all affectedoperationsshallbe inspectedat leastonceduring
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eachcalendarquarter.”22 i’hc Agencyhasprovidedno explanationas to why the frequencyof

the inspectionshasbeenincreased.

124. For thesereasons,Conditions7.2.8(a).7.3.8(a),and 7.4.8(a),andthe

correspondingrecordkeepingconditions,7.2.9(d),7.3.9(c),and7.4.9(c),all of which are

contestedherein,arestayedconsistentwith the APA, and Midwest Generationrequeststhat the

Boardorder the Agency to deletethoseprovisionsof thesecondhionsthatdictatewho should

performinspectionsof theseoperations,to deletethe requirementcontainedin theseconditions

that MidwestGenerationinspecthelbrcand aftermaintenanceandrepair activities.

Additionally, Conditions7.2.8(h),7.3.8(b).and 7.4.8(b),contestedherein,arestayedpursuantto

the APA, andMidwestGenerationrequeststhat the Board order the Agency to alter the

frequencyof the inspectionsto correspondto boiler outages.

(vii) RecordkeepingRequirementsfor CoalHandling,CoalProcessing,andFly Ash
HandlingOperations

125. Condition7.2.9(a)(i)(C)requiresMidwest Generationto submita list identi~’ing

coal conveyingequipmentconsideredan “affected facility” for purposesofNSPS. Sucha list

was includedin the application,andthat shouldsuffice. Moreover,theequipmentin questionis

subjectto the NSPSidentified in Condition 7.2.3(a)Oi),andso hasalreadybeen identified in the

permit itself. To requireMidwestGenerationto createa secondlist is redundantandnot

necessaryto ensurecompliancewith emissionslimitations. The equipmenthasbeenpermitted

historically. Moreover, the conditionrequiressubmissionof thislist pursuantto Condition

5.6.2(d),which is addressedearlier in this Petition, Condition7.2.9(a)(i)(C)shouldbe deleted

from thepermit.

22 That is, not all aspectsof the coal handlingoperationsarerequiredto be inspectedduringoperationon a

monthly basis.
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126. Likewise, thedemonstrationsconfirmingthat the establishedcontrol measures

assurecompliancewith emissionslimitations,requiredat Conditions7.2.9(b)(ii), 7.3.9(h)Oi)and

7.4.9(b)(ii), havealreadybeenprovidedto the Agency in the constructionand CAAPP permit

applications. Theseconditionsareunnecessarilyredundant,andresubmittingthe demonstrations

pursuantto Conditions7.2.9(b)(iii), 7.3.9(b)(iii), and 7.4.9(h)(iii) servesno compliancepurpose.

Also, Conditions7.2.9(b)(iii), 7.3.9(b)(iii), and7.4.9(b)(iii) rely upon Condition5.6.2(d),

contestedherein, Conditions7.2.9(h)(ii), 7.2.9(h)(iii), 7.3.9(h)(ii), 7.3.9(b)(iii), 7.4.9(b)(ii), and

7.4.9(b)(iii) should be deletedfrom thepermit.

127. Moreover,Conditions7.2.9(h)(iii), 7.3.9(h)(iii),and 7.4.9(b)(iii) includereporting

requirementswithin the rccordkcepingrequirements.contraryto the overall structureof the

permit. MidwestGenerationhasalreadyobjectedto the inclusionof theseconditionslbr other

reasons.In anyevent,they shouldnot appearin Condition 7.x.9.

128. Conditions7.2.9(d)(ii)(B).7.3.9(c)(ii)(B),and 7.4.9(c)(ii)(B)are redundantof

7.2.9(d)(ii)(E), 7.3.9(c)(ii)(E),and7.4.9(e)(ii)(E),respectively. Suchredundancyis not

necessary.Conditions7.2.9(d)(ii)(B),7.3.9(c)(ii)(B), and 7.4.9(c)(ii)(B) shouldbe deletedfrom

the permit.

129. Conditions7.2.9(e)(ii),7.2.9(e)(vii),7.3.9(d)(ii), 7.3.9(d)(vii), 7.4.9(d)(ii), and

7.4.9(d)(vii) require MidwestGenerationto providethe magnitudeof PM emissionsduring an

incident wherethe coal handlingoperationcontinueswithout theuseof control measures.

MidwestGenerationhasestablishedthat it hasno meansto measureexactPM emissionsfrom

anyprocesson a continuingbasis. The Agencyunderstandsthis. Therefore,it is not appropriate

hr the Agency to requirereportingof the magnitudeof PM emissions.
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30. ‘fhc Agencyusesthe wordprocessin Condition7.2.9(fj(ii) ratherthan

opera1wn,~3perhaps because use of operation at this point would be repetitious. While this may

seema very minor point, it is a point with adistinction. The wordprocess, as the Boardcansee

in Section7.4 of the permit relativeto the fly ashhandlingoperation.can he a buzzwordthat

implicatestheapplicability of the processweightrate rule. Midwest Generationwants thereto

beno possibility thatanyonecanconstruecoalhandlingas a processsubjectto the process

weight raterule. Therefore,Midwest Generationhasrepeatedlyrequestedthat theAgency

substituteoperationor somesynonymforprocess in Ibis context.

131. The Agency providedno rationaleandstill providesno authorityfor its inclusion

of Conditions7.2.9(d)(i)(l ) and7.3.9(c)(i)(B),observationsof accumulationsof coal fines in the

vicinity of the process,Condition7.4.9(c)(i)(B), observationsof accumulationsof fly ashin the

vicinity of the operation. The Agencydid addressthis condition afterthe fact in the

ResponsivenessSummary,hut did not providean acceptablerationaleas to why theprovisionis

eventhere. The Agencysays, with respectto theaccumulationof fines, as Ibllows:

Likewise, the identificationof accumulationsof fines in the
vicinity ofa processdoesnot requiretechnicaltraining. It merely
requiresthatan individual be able to identify accumulationsof coal
dustor othermaterial. This is alsoan action that couldbe
performedby a memberof the generalpublic. Moreover, thisis a
reasonablerequirementfor the plantsfor which it is beingapplied,
which are requiredto implementoperatingprogramsto minimize
emissionsof fugitive dust, At such plants,accumulationsof fines
canpotentiallycontributeto emissionsof fugitive dust, as they
could becomeairbornein thewind.

ResponsivenessSummary,p. 19. Theheartof the matterlies in the next-to-lastsentence:

“plants...whichare requiredto implementoperationprogramsto mininfize emissionsof

23 ‘Recordsfor eachincidentwhen operationof an affectedproce~scontinuedduring malfunctionor

breakdown (Emphasisadded.)
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fugitive dust.” This is accomplishedthroughfugitive dustplans,requiredat35 1iI.Adm.Code

§ 212.309andCondition 5.2.4. Theelementsof fugitive dustplans areset forth at § 212.310and

do not includeobservationsof accumulationsof fines. in fact, nothingin the Board’srules

addressesobservingthe accumulationof lines.

132. Observingaccumulationsof fines is not an applicablerequirement;therefore,its

inclusionin the permit violatesTitle V andAppalachianPowerby imposinganew substantive

requirementupon the pernutteethroughthe Title V permit. Additionally. observing

accumulationsof fines cannotreasonablybeincludedundergapfil]ing, as it is not necessaryto

assurecompliancewith the permit. The assuranceof compliancewith the fugitive dust

requirementsrestswithin the adequacyof the fugitive dustplan,which mustbesubmittedto the

Agency for its review,pursuantto § 212.309(a),andperiodicallyupdated,pursuantto § 212.312.

If thepcrmitteedoesnot comply with its fugitive dustplanor the Agency finds that the fugitive

dustplanis not adequate,thereareproceduresandremediesavailableto the Agency to address

the issue. However,thoseremediesandproceduresdo not fall within thescopeof gapfilling to

the extentthat the Agencycanrequireby permitwhat mustbeincludedin the fugitive dustplan

beyondthe specificationsof the regulation. Likewise, the Agencycannotsupplementthe

ftrgitive dustplan, the regulatorycontrolplan,throughthe peniiit.

133. Giventhat the fly ashsystemresultsin few emissions,rarelybreaksdown, andis

a closedsystem,thereis no apparentjustification for the trigger for additionalrecordkeeping

whenoperatingduringmalfunctionlbreakdownbeingonly onehour in Condition7.4.9(e)(ii)(E)

comparedto the two hoursallowedfor coal handling(Condition7.2.9W(ii)(E)) andcoal

processing(Condition7.3.9(e)(ii)(E)). The Agencyhasprovidedno rationalefor this difference.

55



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005
* * * * * PCB 2006-059 * * * * *

Moreover, in earlierversionsot’tlie permit, this time trigger was two hours. Seethe June2003

draft permit andthe October2003 proposedpermit

134. For thesereasons,Conditions7.2,9(a)(i)(C), 7.2.9(b)(ii), 7.2.9(h)(iii),

7.2.9(d)(i)(13),7.2.9(d)(ii)(B),7.2.9(e)(ii). 7.2.9( )(vii), 7.2.9(t)(ii), 7.3.9(b)(ii), 7.3.9(b)(iii),

7.3.9(cXi)(B). 7.3.9( )(ii)(B), 7.3.9(c)ffl)([i). 7.3.9(d)(ii), 7.3.9(d)(vii), 7.4.9(b)(ii), 7.4.9(h~(iii).

7.4.9(c)(i)(B). 7.4.9( )(ii)(B), 7.4.9(c)(ii)(E).7.4.9(d)(ii), 7.4.9(d)(vii),and7.4.9(e)(ii)(E),all

contestedherein.are stayedconsistentwith the APA, andMidwestGenerationrequeststhat the

Board orderthe Agency to deleteConditions7.2.9(a)(i)(C).7.2.9(b)(ii), 7.2.9(b)(iii),

7.2.9(d)(i)(B),7.2.9(d)(ii)(B),7.13.9(h)(ii), 7.3.9(b)(iii). 7.3.9(c)(i)(B),7.3.9(d)( i)(B), 7.4.9(h)(ii),

7.4.9(h)(iii), 7.4.9(c)(i)(l3).and7.4.9(d)(ii)(R);addthe conceptof estimatingthemagnitudeof

PM emissionsto Condition 7.2.9(e)(ii), 7.3.9(e)(vii),7.3.9(d)(ii), 7.3.9(d)(vii), 7.4.9(d)(ii), and

7.4.9(d)(vii):substitutethe word operationfor thewordprocessin Condition 7.2.9(f)(ii); and

changeonehour to two hoursin Condition 7.4.9(e)(ii)(E).

(viii) ReportingRequirementsfor CoalHandling,CoalProcessing,andFly Ash Handling
Operations

135. Conditions7.2.l0(a)(ii), 7.3.10(a)(ii), and7,4.10(a)(ii) requirenotification to the

Agency lhr operationof supportoperationsthat werenot in compliancewith the applicablework

practicesof Conditions7.2.6(a),7.3.6(a),and 7.4.6(a),respectively,for morethan 12 hoursor

four hourswith respectto ashhandlingregardlessof whethertherewereexcessemissions.

Conditions7.2.6(a),7.3.6(a),and 7.4.6(a)identi!~’the measuresthatMidwestGeneration

employsto control fugitive emissionsat the PowertonGeneratingStation. Implementationof

thesemeasuresis set forth in the fugitive dustplanrequiredby Condition 5.2.4 and § 212.309

but not addressedin Conditions7.2.6,7.3.6,or 7.4.6. ‘Ihe Agency’sconcernherein Conditions

7.2,lO(a)(ii), 7.3.lO(a)(ii), and7.4.10(a)(ii) shouldbe with excessemissionsandnot with

56



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005
* * * * * PCB 2006-059 * * * * *

whethercontrol measuresare implementedwithin the past12 or Ibur hours,as the fugitive dust

plandoesnot requireimplementationof thosecontrol measurescontinuously. ‘l~hereare

frequently 12- or four-hourperiodswhenthe control measuresarenot appliedbecauseit is not

necessarythat theybe appliedor it is dangerousto apply them. Theseconditionsshould be

amendedto reflect notificationof excessemissionsandnot of failure to apply work practice

control measureswithin the past12 or four hours. MidwestGenerationnotesalsothat the

Agencyhasprovidedno explanationas to why ashhandlingin C.ondition 7.4.10(a)(ii) hasonly a

four-hourwindow while coal handlingandprocessinghavea12-hourwindow.

136. Conditions7.2.l0(h)~i)(A),7.3.lO(b)(i)(A), and 7.4.10~b)(i)(A)require reporting

whenthe opacitylimitation ~ havebeenexceeded.That a limitation ~ havebeenexceeded

doesnot riseto the levelof an actual exceedance.Midwest Generationbelievesit is beyondthe

scopeof the Agency’s authorityto requirereportingof suppositionsof cxceedances.

137. Additionally, in thesesameconditions(i.e., 7.2.10(b)(i)(A), 7.3.l0(b)(i)(A)),and

7.4.lO(b)(i)(A), the Agencyrequiresreportingif opacityexceededthe limit for “five or more6-

minuteaveragingperiods” (“four or more” for ashhandling). The nextsentencein the condition

says,“(Otherwise,. . . for no morethanfive 6-minuteaveragingperiods 24 The ash

handlingprovisionsays“no morethan three”(Condition 7.4.10(b)(i)(A)). The languagein

Condition 7.4.10(b)(i)(A) is internally consistent;however,the languagein Conditions

7.2.10(b)(i)(A) and7.3.1O(b)(i)(A) is not. The way thesetwo conditionsarewritten, the

permitteecannottell whetherfive six-minuteaveragingperiodsof excessopacityreadingsdo or

do not requirereporting. In olderversionsof the permit, five six-minuteaveragingperiodsdid

not triggerreporting. In fact, the August2005 proposedversionsof thepermit is the first time

24 With no closeto theparenthesesin the condition.
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that five six-minute averagestriggeredreporting. The conditionsshould be amendedto clarify

that excessopacityreporting in Conditions7.2.l0( )(i)(A) and 7.3.10(h)(i)(A)is triggeredafter

five six-minuteaveragingperiodsand,as discussedbelow, that theseaveragingperiodsshould

he consecutiveor occurwithin somereasonableoutsidetirneframeand not just randomly.

138. As is the casewith otherpermit conditionsfor the fly ashhandlingoperations.the

reportingrequirementsduringmalfunctionlbreakdownat Condition 7.4.10(b)(i)(A) for this

supportoperationare differentfrom thosefor the coal handlingandcoalprocessingoperations.

Midwest Generationmustnotify the Agency immediatelylbr eachincident in which opacityof

the fly ashoperationsexceedsthe limitation for four or moresix-minuteaveragingperiods,while

for coal handlingandcoal processing,suchnotification is requiredapparently(seediscussion

above)only afterfive six-minuteaveragingperiods. SeeConditions7.2.10(b)(i)(A) and

7.3.10(b)(i)(A). The Agencyhasprovidedno basisfor thesedifferencesor for why it changed

the immediatereporting requirementfor ashhandlingfrom five six-minuteaveragingperiods,as

in the October2003 proposedpermit, to the four six-minuteaveragingperiods. Additionally, the

Agencyhasdeletedthe timeframe duringwhich theseopacityexceedancesoccur in this

provision25in all threesections- 7.2.10(b)(i)(A),7.3.lO( )(i)(A), and7.4.10(b)(i)(A). ELf, the

October2003 proposedpermit. The lackof a timeframefor theseoperationshasthe same

problemsas discussedaboveregardingthe boilers. l’he triggerfor reportingexcessopacity for

all threeof theseoperationsshouldbethe sametimeframe. i’he Agencyhasprovidedno

justification as to why theyshouldbe different,andgiven the complexitiesof the permitting

requirementsgenerally,havingthesereportingtirneframesdifferentaddsanotherandan

25 That is, that the averagingperiodsareconsecutiveor occurwithin sometimeframc, such as two hours.
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unnecessarylayerof potentialviolation trips lbr the permittee. No environmentalpurposeis

servedby havingthemdifferent.

139. The Agencyrequiresat Conditions7.2.10(h)(ii)(C),7.3.10(h)(ii)(C), and

7.4.10(b)(ii)(C)that MidwestGenerationaggregatethedurationof all incidentsduring the

precedingcalendarquarterwhenthe operationscontinuedduringmalfunction/breakdownwith

excessemissions.MidwestGenerationis alreadyrequiredat Conditions 7.2.10(b)(ii)~),

7.3.I0(h)(ii)~,and 7.4.10(b)(ii)(A) to providethedurationof eachincident. It is not at all

apparentto MidwestGenerationwhy the Agencyneedsthis additional particularbit of data. The

Agencyhasnot identified anyapplicablerequirementthat servesas the basisfor this provision

otherthan the generalreportingprovisionsof Section39.5 of the Act. It is not apparentthat this

requirementservesany legitimategaplilling purpose.Forthesereasons.,theseconditionsshould

he deleted from the permit.

140. Conditions7.2.10(b)(ii)(D). 7,3.10(b)(ii)(D), and7.4.10(h)(ii)(D) require

reportingthat therewereno incidentsof malfunctionlbreakdown,andsono excessemissions,in

the quarterlyreport. The provisionsin Section7.1.l0~226requirereportingonly if thereare

excessemissions,andCondition7.1.10-3,which addressesmalfunction/breakdownspecifically,

requiresonly notificationandonly of excessemissions. Reportingrequirementsfor the support

operationsduringmalfunction/breakdownshouldbe limited to reportingexcessemissionsand

shouldnot be requiredif thereareno excessemissions.

141. Forthesereasons,Conditions7.2.l0(a)(ii), 7.2.10(b)(i)(A),7.2.l0(b)(ii)(C),

7.2.10(b)(ii)(D), 7.3.10(a)(ii), 7.3.10(b)(i)(A),7.3.10(bxii)(C), 7.3.10(b)(ii)(D), 7.4.10(aXii),

7.4.l0(b)(i)(A),7.4.10(b)(ii)(C),and7.4.lO(b)(ii)(D), all contestedherein,arestayedpursuantto

26 Conditions7.1. IO-2(b)(iii), (c)(iii), (d)(iii), aiid (d)Ov).
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the APA, and Midwest Generationrequeststhat the Boardorder the Agency to qualify that

Conditions7.2.10(a)(ii), 7.3.1O~)(ii).and7.4.10(a)(ii) are limited to notificationwhenthereare

excessemissionsratherthanwhencontrol measureshavenot beenapplied thr a 12-hourperiod

or four-hour period in thecaseof ashhandling; to addatimeframefor opacityexceedances

occurringduring operationduringmalfunction/breakdownfor immediatereportingto the

Agency in Conditions7.2.lO( )(i)(A), 7.3.10(h)(i)(A), and7.4.lO(h)(i)(A); to changethe number

of six-minuteaveragingperiodsto sixandto deletethe requirementfor reportingsuppositionsof

excessopacity in Conditions7.2.I0(b)(i)(A), 7,3.l0(b)(i)(A), and7.4.10(b)()(A); to delete

Conditions7.2.10(bXii)(C), 7.3.1 0(h)(ii)(C), 7.4.l0(b)(ii)(C).

F. GasolineStorageTank
(Section7.5)

(i) InspectionRequirements

142, TheBoard’sregulaiionsfor gasolinedistributionaresufficient to assure

compliance.Therefore,theAgency’s inclusionof permit conditionsspecif~’inginspectionsof

variouscomponentsof the gasolinestoragetankoperationexceedsits authorityto gapfill. ‘These

requirementsareat Condition 7.5.8(a). Certainly,thereis no regulatorybasisfor requiringany

inspectionswithin the two-monthtimefrarneincludedin Condition 7.5.8(a).

143, Therefore,consistentwith theAPA, Condition 7.5.8(a)and the corresponding

recordkeepingcondition,7.5.9(h)(iii), contestedherein,arestayed,andMidwestGeneration

requeststhat theBoardorder the Agency to deletetheseconditionsfrom the permit.

(ii) RecordkeepingRequirements

144. Conditions7.5,9(h)(i)and7.5.9(d)areredundant. Both requirerecordsof

whetherany leaksof liquid occurredduringthe filling of the tank. Midwest Generationrequests
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thatthe Boardorderthe Agency to deleteCondition 7.5.9(h)(i) from the permit. As a contested

condition, Condition7.5.9(h)(i) is stayedpursuantto the APA.

6. Auxiliary Boiler
(Section7.6)

(I) OpacityandEmissionsTestingRequirements

145. Condition 7.6.7(h)requirestestingofCO. However,the auxiliary boiler doesnot

haveports that allow for this typeof testing, at leastin the mannernow requiredby the Agency.

The auxiliary boiler is infrequentlyoperated,only 171 hoursin 2004,which is only a2%

capacityfactor. Becauseof the low capacityfactor, no CO testingshould berequired,and

complianceshould he assuredthroughproperoperationof theboiler.

146. For thesereasons,Condition 7.6.7(h),contestedherein,is stayedpursuantto the

APA, and Midwest Generationrequeststhat the Boardorder the Agency to amendthe condition

to allow for parametricmonitoringin placeof testing in the mannerprescribedin the permit.

ii. Maintenanceand Repair Loss
(Sections7,1,7.2,7.3,7.4,7.5,7.67.7)

147. Thepermit includesrequirementsthat MidwestGenerationmaintainmaintenance

andrepairlogs for eachof the permittedoperations. However,the requirementsassociatedwith

theselogsdiffer amongthe variousoperations,which addsto the complexityof the permit

unnecessarily.Specifically,Conditions7.1.9(b)(i), 7,2.9(a)(ii), 7.3.9(a)(ii),7.4.9(a)(ii),

7.6.9(a)(ii),and 7.7,9(a)(ii)requirelogs for eachcontrol deviceor for thepermittedequipnient

withoutregardto excessemissionsor malfunction/breakdown.Conditions7.1.9(h)(i),

7.2.9(f)(i), 7.3.9(e)(i).and7.4.9(e)(i)requirelogs for componentsof operationsrelatedto excess

emissionsduringmalfunction/breakdown.Conditions7.2.9(d)(i)(C),7.3.9(c)(i)(C),and

7.4.9(c)(i)(C)require descriptionsof recommendedrepairsandmaintenance,a reviewof

previouslyrecommendedrepairandmaintenance,apparentlyaddressingthe statusof the
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completionof suchrepairor maintenance.Conditions7.2.9(d)(ii)(B)-(Ii), 7.3.9(c)(ii)(B)-(E),

and7.4.9(c)(ii)(B)-(F)go evenfurtherto requireMidwest Generationto record the observed

conditionof the equipmentanda summaryof the maintenanceandrepairthathasbeenor will he

performedon thatequipment,a descriptionof the mainlenanceor repairthat resultedfrom the

inspection,anda sununaryof the inspector’sopinionof the ability of the equipmentto

effectivelyandreliahly control emissions.

148. Eachsectionof the permit shouldbe consistenton therecordkeeping

requirementsfor maintenanceandrepairof emissionunits and their respectivepollution control

equipment. Consistencyshouldbe maintainedacrossthe permit for maintenanceandrepairlogs

wherebyrecordsarerequiredonly if anyemissionunit, operation,processor air pollution control

equipmenthasa malfunctionandbreakdownwith excessemissions.

149. Conditions7.2.9(d)(iXD), 7.3.9(c)(iXD) and7.49(c)(i)(D) require“[a] summary

of the ohservedimplementationor statusof actual control measures,as comparedto the

establishedcontrol measures.”Midwest Generationdoesnot understandwhatthis means. These

conditionsareambiguous,withoutclearmeaning,andshould be deletedfrom the permit.

150. Theserequirementsexceedthe limitations on the Agency’sauthorityto gapfihl.

The purposesof maintainingequipmentaremultifold, including optimizationof operationas

well as for environmentalpurposes.The scopeof the Agency’sconcernis compliancewith

environmentallimitationsandthat is the scopethatshouldapply to recordkeeping.The

maintenancelogs requiredin thispermitshouldbe consistentlylimited to logs of repairs

correctingmechanicalproblemsthat causedexcessemissions,

151. For thesereasons,Conditions7.1.9(b)(i). 7.2.9(a)(ii), 7.2.9(d)(’i)(C),

7.2.9(,d)(i)(D).7.2.9(d)(ii)(B)-(E),7.3.9(a)(ii), 7.3.9(c)(i)(C),7.3.9(c)(i)(D),7.3.9(c)(ii)(B)-(E),
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7.4.9(a)Oi),7.4.9(e)(i)(C),7.4.9(c)(i)(D).7.4.9(cXii)(L )-(F). 7.6.9(a)(ii),and7.7.9(a)(ii),all

contestedherein,arestayedconsistentwith the APA, andMidwestGenerationrequeststhat the

Boardorderthe Agency to deletetheseconditions.

I. TestingProtocolRequirements
(Sections 7.1, 7.2, 7.3, 7.4)

152. The permitcontainstesting protocolrequirementsin Section7.1, 7.2, 7.3, and7.4

that unnecessarilyrepeatthe requirementsset forth at Condition 8.6.2. Condition 8.6.2,a

GeneralPermitCondition,providesthat specificconditionswithin Section7 maysupersedethe

provisionsof Condition 8.6.2. Wherethe conditionsin Section7 do not supersedeCondition

8.6.2 but merely repeatit, thoseconditionsin Section7 should be deleted. Includedas theyare,

theypotentiallyexposethe permitteeto allegationsof violationsbaseduponmultiple conditions,

whenthoseconditionsaremereredundancies.This is inequitable. It is arbitrary andcapricious

andsuchconditionsin Section7 shouldbe deletedfrom thepermit.

153. More specifically,Conditions7.l.7(c)(i), 7.2.7(b)(iii), 7.3.7(b)(iii), and

7.4.7(b)(iii) repeatthe requirementthat testplansbesubmittedto the Agency at least60 days

prior to testing. This 60-daysubmittalrequirementis part of Condition 8.6.2 as well. Condition

7.1.7(e),on the otherhand,properly referencesCondition 8.6.3 andrequiresadditional

information in the test reportwithout repeatingCondition 8.6.3. However,Conditions

7,2.7(b)(v),7.3.7(b)(v),and7.4,7(b)(v) requireinformation in the testreportthatis the sameas

the informationrequiredby Condition 8.6.3. To the extentthat the informationrequiredby the

conditionsin Section7 repeattherequirementsof Condition 8.6.3,theyshouldbe deleted.

154. For thesereasons,Conditions7.l.7(c)(i), 7.2.7(b)(iii), 7.2.7(b)(v),7.3.7(b)(iii),

7.2.7(b)(v),7.4.7(b)(iii). and 7.4.7(b)(v),contestedherein,arestayedpursuantto the APA, and

MidwestGenerationrequeststhatthe Board orderthe Agency to deleteConditions7.1.7(cXi),
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7.2.7(h)(iii), 7,3.7(h)(iii). and7.4.7(hXiii) andto amendConditions7.2.7(b)(v),7.3.7(h)(v),and

7.4.7(h)(v)suchthat theydo not repeatthe requirementsof Condition 8.6.3.

,J. StandardPermitConditions
(Section 9)

155. MidwestGenerationis concernedwith the scopeof the term “authorized

representative”in Condition9.3, regardingAgencysurveillance. At times,the Agencyor

IJSEPAmayemploycontractorswho would he their authorizedrepresentativesto perform tasks

thatcould require them to enteronto MidwestGeneration’sproperty. Suchrepresentatives,

\vhethertheyare the Agency’s or L~SEPA’semployeesor contractors,must be subjectto the

imitations imposedby applicableConfidential Businesslnformation(’CBI”) claimsandby

MidwestGeneration’shealthandsafetyrules. MidwestGenerationbelievesthatthis condition

needsto makeit clear that MidwestGeneration’sCBI andhealthandsafety requirementsare

limitations on surveillance.

156. For thesereasons,Condition9.3, contestedherein, is stayedpursuantto the APA,

andMidwestGenerationrequeststhat the Boardorder the Agency to clarif~the limitations on

surveillancein the conditionas set forth above.

K. TypographicErrors
(All Sections)

157. Conditions7.2.4(d),7.2.6(b),and7.2.9(h).containreferencesto the wrong

equipment. This error createsconfusionandambiguity,and resultsin uncertaintyregardinghow

certainconditionsare to be implemented.

158. In addition,Condition7.2.9(c)is missingthe term“a record.” Currently

Condition7.2.9(c) states“The Permitteeshallmaintainthe amountof coal andothersolid fuels

receivedat the source,by typeof fuel (tons/monthandtons/year).” However,Condition 7.2.9(e)

is a recordkeepingrequirementandthereforeit shouldrequirea recordto be kept. Therefore,
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Condition 7.2.9(c)should state“The Permitteeshallmaintainarecordof the amountof coal and

othersolid fuels receivedat the source,by typeof fuel (tons/monthandtons/year).”

159. For thesereasons,Conditions7.2.4(d),7.2.6(b),7.2.9(c)and7.2.9(h),all

contestedherein,arestayedconsistentwith the APA, and Powertonrequeststhat the Boardorder

the Agency to correcttheseerrors.
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WHEREFORE,for the reasonsset forth herein.PetitionerMidwestGenerationrequestsa

hearingbeforethe Board to contestthedecisionscontainedin the CAAPP permit issuedto

Petitioneron September29, 2005, for the PowertonGeneratingStation. ‘Ihe permit contested

herein is not effectivepursuantto Section 10-65 of the Administrative ProceduresAct(5 ILCS

100/10-65). In the alternative,to avoid potential confusionand uncertaintydescribedearlier,and

to expeditethe reviewprocess,Petitionerrequeststhat the Boardexerciseits discretionary

authorityto staythe entire permit. Midwest Generation’sstateoperatingpermit issuedfor the

PowertonGeneratingStation will continuein full forceand effect,andthe environmentwill not

be harmedby this stay. Further,Petitionerrequeststhat the Boardremandthe permit to the

Agencyandorder it to appropriatelyreviseconditionscontestedhereinand anyotherprovision

the validity or applicability of which will he affectedby thedeletionor changein the provisions

challengedhereinandto reissuethe CAAPP permit.

Respectfullysubmitted,

MIDWEST GENERATION, [IC.
POWE TON GEM/RAT STATION

by: —~ ___

One of Its Attorneys

Dated: November2, 2005

SheldonA. Zahel
KathleenC. Bassi
StephenA. Bonebrake
JoshuaR. More
KavitaM. Patel
SCHIFFHARDIN, LLP
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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